
MANdATORY wSiB cOvERAgE iN
ThE cONSTRUcTiON iNdUSTRY

Jack B. Siegel

Conventional wisdom would lead most people in

Ontario to assume that Workers’ Compensation

is something that applies to anybody who has a

job, most particularly in an industry where they

might be at risk of  getting hurt. Conventional

wisdom however, is wrong. 

Since the dawn of  workers’ compensation legis-

lation in Ontario almost 100 years ago, there have

been many exemptions from mandatory workers’

compensation coverage. For reasons best known

to the people who invented the system all those

years ago, some businesses such as photographers

and funeral homes were expressly excluded from

the start, while other businesses have simply been

inexplicably left out, including undertakings such

as golf  courses and detective agencies. Most sig-

nificantly perhaps, and most problematic, (given

the risks of  such work), are the omissions that

have existed in the construction industry.

While employees in construction are generally

covered, many individuals who work on con-

struction sites and are exposed to the same risks

of  injury as anyone else who is there, have been
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Employment Notes

excluded. This includes independent operators

(commonly referred to as independent contrac-

tors) who work as subcontractors on a jobsite,

and have no employees. Because they are not

employees of  the contractors to whom they pro-

vide service, they have not been required to have

Workers’ Compensation Board (WSIB) coverage.

The same lack of  coverage has applied to execu-

tive officers of  companies in the construction

industry and partners in a partnership working

on site.

This has created a fundamental imbalance in the

competitive marketplace in the industry, since

these non-compulsory groups were able to oper-

ate outside of  the workers’ compensation sys-

tem, and bid competitively for work while not

being required to pay premiums that can hit lev-

els as high as 17% of  the cost of  labour at cur-

rent rates. This arguably unfair competitive edge,

combined with the fact that when such individu-

als are injured they have no recourse to income

protection (unless they have purchased private

insurance), led the province to introduce legisla-

tion to bring all such people within the workers’

compensation system. The province recently

announced that the effective date for this change

will be January 1, 2013. 

“While employees in construction are generally covered, many
individuals who work on construction sites and are exposed to
the same risks of  injury as anyone else who is there, have been
excluded. This includes independent operators...”
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“...the issuance by the WSIB of  ‘Clearance Certificates’ is a com-
mon practice in construction. It serves to protect those who retain contractors and
subcontractors in the field...”

E M P L O Y M E N T  N O T E S

B L A N E Y  M c M U R T R Y | E x P E c T  T h E  B E S T  | M A R c h  2 0 1 2

Under this new system of  mandatory coverage in

the construction industry there will be two pri-

mary changes. The first of  these will be the

requirement for independent operators, executive

officers and partners in a partnership working in

construction to secure and pay for WSIB cover-

age effective at the beginning of  next year. The

second change will require any person who

directly retains a construction contractor or sub-

contractor to obtain a WSIB-issued certificate

confirming that the contractor or subcontractor

is registered with the WSIB and in compliance

with its payment obligations under the Act. 

It is to be noted that none of  these changes apply

to home renovators who are contracted directly

by the occupier of  the residence, provided that

the renovator works exclusively in home renova-

tion.

implementation of Mandatory coverage

In anticipation of  the implementation of  manda-

tory coverage in the construction industry, the

WSIB has issued a number of  notices on its web-

site and has started a process of  pre-registration

for affected employers, so that all arrangements

can be in place, to come into effect at the begin-

ning of  next year. Such registration will not cre-

ate a liability to pay premiums or result in cover-

age during 2012. 

The WSIB has not, to date, published the more

detailed policies that will be necessary for new

registrants and their legal advisors to fully under-

stand the way in which the Board intends to man-

age this process. 

Requirement for clearance certificates

At present, the issuance by the WSIB of

“Clearance Certificates” is a common practice in

construction. It serves to protect those who

retain contractors and subcontractors in the field

from the operation of  section 141 of  the

Workplace Safety and Insurance Act, which would

otherwise make those parties responsible, if  their

contractors fail to pay their premiums to the

WSIB. The process has to date, however, been

entirely optional, and certainly many people who

retain contractors and subcontractors have taken

the risk that no problems will result.

Under the mandatory coverage system, however,

and in an effort to prevent anyone from “flying

under the radar”, the new provisions will require

these clearance certificates (or their 2013 equiva-

lents) to be provided before the person retaining

these services permits the contractor or subcon-

tractor to begin construction work. These certifi-

cates will expire from time to time, and people

who hire such contractors will need to implement

a system whereby new certificates are put on file

by the time the older certificates expire.

Moreover, a person who receives these certifi-

cates will be obliged to keep them on file for at

least 3 years after the date on which they are

obtained and to produce them for inspection as

the Board or its representative may require. 

If  the contractor or subcontractor goes into

default with respect to payments to the Board,

the Board may revoke a certificate at any time,

and the contractor or subcontractor will be pro-

hibited from doing further construction work

until the situation is resolved. Those who hire

contractors and subcontractors will be prohibit-
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“The departure of  a key employee, or an employee who has had
access to sensitive information, can create legitimate concerns for an employer... The
law provides certain protection for employers, but the limits of  such protection are
sometimes difficult to draw.”
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ed from permitting them to do construction

work, if  they become aware of  the revocation. 

Non-compliance with any of  these obligations

will constitute an offence, with fines of  up to

$25,000 for individuals and of  up to $100,000 for

corporations. Individuals are also exposed to the

risk of  up to 6 months of  imprisonment. 

Again the exemption described above with

respect to home renovation will apply. 

conclusion

Plainly, we are early in this process, and a lot of

the details have yet to be provided by the WSIB.

At the present time, construction businesses that

may be affected by the new requirements may

wish to consider pre-registration, and start to

consider changes they may need to make with

respect to costing future work in light of  the

forthcoming obligation to pay WSIB premiums.

At the same time, all participants in the construc-

tion industry would be well-advised to start to

plan for the process of  obtaining and retaining

current clearance certificates (or whatever the

new terminology be) from everyone who will be

providing construction services to them on or

after January 1, 2013.

We will, of  course, be providing further updates

as information becomes available, and can pro-

vide more specific and direct assistance to any

construction business that may require it. 

whEN fORMER EMPLOYEES 
cOMPETE - PROTEcTiNg YOUR 
cONfidENTiAL iNfORMATiON

Bruno Soucy

The departure of  a key employee, or an employ-

ee who has had access to sensitive information,

can create legitimate concerns for an employer,

especially when such employee directly competes

with his/her  former employer or is employed or

otherwise engaged by a competitor of  his/her

former employer.  The law provides certain pro-

tection for employers, but the limits of  such pro-

tection are sometimes difficult to draw.  The

recent events surrounding CN Rail and its former

CEO, Mr. Hunter Harrison, are a great example

of  some of  these challenges.

CP Rail is involved in a proxy battle with Bill

Ackman and his hedge fund, Pershing Square

Capital Management, who question the efficacy

of  CP Rail’s current management.  Pershing

began promoting the replacement of  CP’s cur-

rent CEO, Fred Green, with Mr. Harrison who

had retired from CN’s top role at the end of

2009.  Mr. Harrison publicly expressed interest in

the opportunity and described his vision for CP

and supposedly provided consulting services to

Pershing in conjunction with its proxy battle

against CP.  

As a result, CN’s board of  directors decided to

cancel Mr. Harrison’s future pension payments,

restricted share units and other benefits which, in

total, were valued at approximately US$40M.

This occurred prior to Mr. Harrison assuming the

role of  CEO at CP and even predated the CP

shareholders’ approval of  the proposal.  CN
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“...although employers can rely on confidentiality obligations owed
by former employees that extend beyond the period of  employment, monitoring and
enforcing compliance with such confidentiality obligations is elusive.”
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commenced legal proceedings before the Illinois

Northern District Court on January 23, 2012

seeking a declaratory judgment confirming its

right to suspend pension payments to its former

CEO.  At the time of  publication, CN had not

sought injunctive relief  against Mr. Harrison.  

In its case, CN took the position that 

Mr. Harrison was “intimately involved in every

detail of  CN’s business” and that using such

knowledge to assist one of  CN’s main competi-

tors was a breach of  his continuing obligations to

CN.  More specifically, CN alleged that Mr.

Harrison was in breach of  both a non-competi-

tion provision tied to his pension arrangements

as well as confidentiality obligations.

Although this matter is being litigated in the State

of  Illinois, it is an interesting case study of  the

application of  the laws that relate to confidential-

ity, non-competition and non-solicitation.  The

focus of  this article will be on the laws of

Ontario. 

All employees have a general duty of  loyalty to

their employers which prevents them from com-

peting with their employer while employed.  This

duty does not extend beyond the period of

employment.  Moreover, although employers can

rely on confidentiality obligations owed by for-

mer employees that extend beyond the period of

employment, monitoring and enforcing compli-

ance with such confidentiality obligations is elu-

sive.  In the employment context, such obliga-

tions usually do not extend to general “know-

how” gained by an employee in the course of  his

or her employment.  

Employers, therefore, often rely upon non-solic-

itation and non-competition obligations in their

employment contracts or collateral agreements

with their employees.  The duration of  the pro-

tection provided in Canada to trade secrets and

confidential information is indefinite.  However,

the same cannot be said with respect to non-com-

petition contractual obligations.  

Non-competition obligations are unenforceable

unless they can be shown to be reasonable in

terms of  geographic scope, activity that is

restricted and the time period of  the restriction.

The courts will refuse to enforce any clause that

comprises an unreasonable restraint of  trade.

Courts recognize every individual’s right to make

a living in his or her chosen profession.  By exten-

sion, a non-competition provision will usually be

held as being unenforceable if  a less onerous

non-solicitation provision would have been ade-

quate to protect the former employer’s legitimate

interests.

A court’s assessment of  the reasonableness of

non-competition and non-solicitation provisions

is stricter where such provisions apply to a for-

mer employee as opposed to an owner-manager

who sells his/her business and received some

benefit in conjunction with such sale.

Irrespective, the concept of  reasonableness in

interpreting non-solicitation and non-competition

provisions remains elusive.   

What further complicates matters for employers

is that in many Canadian jurisdictions, a non-

competition provision that is determined to be

unreasonable will not be amended by Courts.  It

will simply be struck in its entirety leaving the
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“In certain Canadian jurisdictions, Courts have recognized the
enforceability of  continuing benefits that are conditional upon and tied to contin-
ued compliance with non-competition obligations where the inclusion of  such clause
is reasonable in the circumstances.”

E M P L O Y M E N T  N O T E S

B L A N E Y  M c M U R T R Y | E x P E c T  T h E  B E S T  | M A R c h  2 0 1 2

employer without recourse if  the employee com-

petes.  

CN’s situation is somewhat different than what is

typically seen with Canadian employers and their

former employees.  CN continued to pay 

Mr. Harrison benefits relating to his former

employment.  CN is taking the position that in

consideration for receipt of  such continued ben-

efits there is an express (possibly buttressed by an

implied) obligation for Mr. Harrison not to com-

pete with CN.  For former employees who do not

have any continuing tie with their former employ-

er, the former employer’s rights are a little less

clear.

In certain Canadian jurisdictions, Courts have

recognized the enforceability of  continuing ben-

efits that are conditional upon and tied to contin-

ued compliance with non-competition obliga-

tions where the inclusion of  such clause is rea-

sonable in the circumstances.  One should distin-

guish the foregoing with the enforcement of  a

perpetual non-competition obligation; in the

absence of  a stipulated non-competition period

(which is reasonable in the circumstances), for-

mer employees are free to renounce continued

receipt of  such benefits and compete with their

former employer. 

CN’s situation is also interesting insofar as it

relates to its former CEO; a person who was inti-

mately involved in CN’s strategic management

and planning.  The measure of  reasonableness in

such circumstances is particularly unique and dis-

tinguishable from most other positions.  One

could argue that a CEO’s role makes it difficult

for him or her to dissociate himself  or herself

from confidential information gained in the

course of  his or her employment and that confi-

dential information would necessarily come into

play if  exercising the same role at a direct com-

petitor of  his or her former employer.

Although some employers such as Apple have

instituted corporate policies which create firewalls

between employees in different environments,

perhaps in the hope of  containing “natural” seep-

age of  its confidential information through

employee turnover, this tactic becomes less effec-

tive as one ascends the organizational chart and

hierarchy.  

To the extent such vulnerability does in fact exist,

other than at a purely theoretical level, protection

might be available in the form of  fiduciary obli-

gations.  The concept of  fiduciary duties has

most often been applied with respect to assets

and/or business or investment opportunities, but

they have also found an application in conjunc-

tion with the employment relationship.  It has

been held that  some employees, because of  their

key role within an organization and specific

knowledge of  its strategies, operations and

opportunities, may be considered fiduciaries of

their employer and prevented from competing or

otherwise acting against the interests of  their

employer following the termination of  their

employment.  

Notwithstanding, employee turnover at the CEO

level is also a common reality in most industries.

CN is not alone in  taking legal action against its

former CEO.  Hewlett-Packard commenced legal

proceedings against its former CEO who was

hired by Oracle following termination of  his
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“The challenge identified for the Government is to work coopera-
tively with the BPS [broader public sector] to restrain expenditures, particularly
with respect to wages.”
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employment by HP.  That case was recently set-

tled.  Close on CN’s heels, Acer also commenced

legal proceedings against its former CEO when

he began working for competitor Lenovo as chief

of  European, African and Middle East opera-

tions.  In both cases, the former employer

claimed breach of  non-competition obligations

based on a complex set of  circumstances and

legal arrangements. 

Companies are perpetually trying to craft new

ways of  discouraging its former senior executives

from jumping ship.  It will be interesting to see

whether traditional factors are applied to senior

executives or whether they are varied or replaced

by different factors altogether. 

dRUMMONd REPORT REcOMMENdS
chANgES TO iNTEREST ARBiTRATiON
ANd ESTABLiShMENT Of LABOUR
RELATiONS iNfORMATiON BUREAU

Melanie i. francis

On February 15, 2012, the Ontario Government

released the report of  the Commission on the

Reform of  Ontario’s Public Services (the

“Report”).  The Report, titled Public Services for

Ontarians: A Path to Sustainability and Excellence, and

often referred to as the “Drummond Report”

spans well over 500 pages and details recommen-

dations for sweeping changes across the broader

public sector (“BPS”).  [The Report can be read in its

entirety at http://www.fin.gov.on.ca/en/reformcommis-

sion/chapters/report.pdf.  A somewhat less daunting 140

page Executive Summary can be found at

http://www.fin.gov.on.ca/en/reformcommission/chap-

ters/executive-summary.pdf.]

Of  specific interest to those of  us in the labour

and employment community is chapter 15 of  the

Report which deals with labour relations and

compensation.  This chapter sets out the impor-

tance of  effective labour relations in a BPS that

includes over one million employees, 70 per cent

of  whom are unionized (by striking comparison,

only 15 per cent of  the workforce in the private

sector are unionized).   The challenge identified

for the Government is to work cooperatively with

the BPS to restrain expenditures, particularly with

respect to wages.  Interestingly, there is no rec-

ommendation for a wage reduction or freeze

across the BPS, but rather increased productivity,

efficiency and improved service delivery is pro-

moted.  

The Report goes well beyond issues regarding

wages.  Four key principles are identified as inte-

gral to ensuring governments, employers,

employees and employee representatives are able

to work together to effectively deliver public serv-

ices.  These principles are:

1. A balanced, effective and transparent system;

2. Preference for negotiated collective agree-

ments over settlements or outcomes that are

legislated or arbitrated;

3. Accountability and responsibility for labour

relations and service delivery outcomes dis-

tributed across governments, employers,

employees and bargaining agents; and

4. Recognition that system changes are part of  a

larger vision, in which labour relations play a

part, but are not an end in themselves.  

Keeping these guiding principles in mind, 15 spe-

cific recommendations related to labour relations
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“While the notion that the system is ‘broken’ is rejected, there is
an acknowledgment that significant changes do need to be made to improve timeli-
ness, efficiency and transparency.”
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are made.  It is, of  course, impossible to fully

describe each recommendation in detail here.

Instead, the recommendations are grouped

together in order to highlight key areas of  focus

and to give a sense of  where we can expect

reforms.

Recommendation 15-1: designating Essential

Services 

Ontario has the highest percentage of  BPS

employees in Canada designated as “essential”.

There is recognition in the Report of  the diffi-

culties inherent in attempting to determine which

services really are “essential”.  Accordingly,  the

creation of  an independent working group is sug-

gested.  This group would consider and deter-

mine which BPS occupations and industries

should be placed in this category.

Recommendations 15-2 through 15-4: Reforms to

interest Arbitration 

A great deal of  focus in the chapter is placed on

reforms to interest arbitration.  While the notion

that the system is “broken” is rejected, there is an

acknowledgment that significant changes do need

to be made to improve timeliness, efficiency and

transparency.  Changes to how cases are assigned

and monitored, and emphasis on mediation

ahead of  arbitration are included in the Report.

Further suggested changes include: establishing a

tribunal or commission to manage a roster of

independent arbitrators; setting time limits so that

decisions are not out of  sync with the current

environment; developing well-defined, objective

criteria for arbitrators to use in their decision

making; requiring written, electronically published

decisions; requiring arbitrators to focus only on

the issues presented to them by the parties; pro-

viding centralized support for arbitrators; and

implementing measures to enhance the quality of

arbitration services being provided.  

Recommendations 15-5 through 15-10: increased

Effectiveness in the BPS

The mechanisms to measure productivity within

the BPS are identified as lacking.  As noted, wage

freezes are not a focus of  the Report.  Instead, a

zero budget increase for wages costs is recom-

mended, with increases in individual wages tied

more directly to productivity and offset by effi-

ciencies that can be found.  The option of

exploring modifications to the “bumping” provi-

sions in collective agreements is suggested, as

such provisions are identified as a potential road-

block for progress in improved service delivery

and efficiency.  Increased authority for the

Ontario Labour Relations Board with respect to

merging and combining bargaining units is also

suggested, as is a move towards more centralized

or consolidated bargaining.  There is also a cau-

tion in the Report against dismissing privatization

and amalgamations out of  hand, as such options

can be critical to successful reforms.  

Recommendations 15-11 through 15-15:

improved Transparency & Accountability 

To improve transparency, it is recommended that

a Labour Relations Information Bureau be estab-

lished.  This Bureau would collect and dissemi-

nate data, useful for negotiations and for measur-

ing productivity.  A comprehensive benchmark-

ing system is also suggested for compensation,

benefits and pension tracking.  Greater account-

ability for leaders within the Ontario Public

Service (“OPS”) is suggested, but the importance

of  appropriate compensation and encouragement
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“The Canadian Human Rights Act is amended to repeal certain
provisions that permit an employer to impose mandatory retirement.”
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for these leaders is also highlighted.  It is empha-

sized that leaders throughout the OPS, and the

BPS, must have the tools and ability to put the

right people in the right place, and this includes

being able to dismiss those who fail to meet job

requirements.  

conclusion

How far the Government will go in terms of

implementing the recommendations in the

Report will be the source of  much speculation

and media attention over the coming months.   In

the covering letter to the Report, the Chair calls

on the Government to engage in broad consulta-

tions related to the fiscal and economic chal-

lenges identified.   No doubt input from the legal

community, employers, employees and bargaining

units will be essential to effective labour relation

changes.  If  you have any questions arising from

the labour relations issues raised in the Report,

please contact the author or one of  the members

of  our Labour and Employment group. 

LEgiSLATiON UPdATE

Maria Kotsopoulos

On December 15, 2011, the federal Keeping

Canada’s Economy and Jobs Growing Act received

Royal Assent.  The Act implements certain pro-

visions of  the 2011 federal budget.  Included in

the Act are the following:

• The Employment Insurance Act is amended to

provide a temporary measure to refund a por-

tion of  employer premiums for small busi-

nesses.  Employers whose premiums were

$10,000 or less in 2010 will be refunded the

increase in 2011 premiums over those paid in

2010 to a maximum of  $1,000.

• The Wage Earner Protection Program Act is

amended to extend in certain circumstances

the period during which wages earned by

individuals but not paid to them by their

employers who are bankrupt or subject to

receivership may be the subject of  the pay-

ment under the Act.

• The Canadian Human Rights Act is amended to

repeal certain provisions that permit an

employer to impose mandatory retirement.

The Canada Labour Code provision that denies

employees the right to severance pay for

involuntary termination if  they are entitled to

a pension is also repealled. 

cASE UPdATE: MASON v. chEM-
TRENd

david greenwood

In our last Employment Notes, we told you about a

decision of  the Ontario Court of  Appeal in

Mason v. Chem-Trend Limited Partnership. This case

dealt with the enforceability of  a non-competi-

tion clause in the employment context.  

Mr. Mason sought the court’s guidance on

whether and to what extent he was free to com-

pete with his former employer.  The non-compe-

tition clause at issue was for a period of  one year

following the end of  Mr. Mason’s employment

and prevented him from engaging in “…any busi-

ness or activity in competition with the Company

by providing services or products to, or soliciting

business from, any business entity which was a

customer of  the Company during the period in

which I [Mr. Mason] was an employee…”.
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mkotsopoulos@blaney.com.
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The Ontario Court of  Appeal ruled that the

clause was not reasonable and that there were

other less restrictive ways in which the employer

could (and in fact did) protect itself.  The compa-

ny sought leave to appeal the Court of  Appeal’s

decision to the Supreme Court of  Canada.  

On January 12, 2012, the Supreme Court of

Canada denied Chem-Trend’s request for leave.

As a result, the decision of  the Ontario Court of

Appeal is the final substantive decision.  As we

noted in the last edition, restrictive covenants

should be drafted with care and should not be

treated as boilerplate documents as they are scru-

tinized closely by courts and can often be hard to

enforce.  If  the interests of  an employer are vital

enough to warrant the use of  restrictive

covenants, it makes sense to put in the effort and

draft a clause that has a chance of  withstanding

the scrutiny of  the Court. 
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