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CANADA: YOUR NEXT RETAIL
FRONTIER

Dennis J. Tobin and Rajeeve Thakur

With its cultural similarity, close proximity and
urbanized population, Canada is a natural place
for retailers, based in the U.S. and other countries,
to pursue expansion. A significant number of
retailers have successfully expanded into Canada
and, as of late, many more are considering it.
Recent changes in a number of economic vari-
ables have significantly increased the appeal of
Canada as a destination for expansion. These eco-
nomic changes are, in large part, related to the
economic downturn and Canada’s strong eco-
nomic performance relative to its G7 peers. Such
changes include a strong Canadian dollar and
robust consumer spending. Any retailer with its
sights set on Canada, however, should also be
aware of some of the idiosyncrasies of the
Canadian retail landscape that impact expansion
plans. By becoming familiar with the retail land-
scape in Canada and addressing challenges at the

outset, U.S. based (and other foreign based retail-
ers) can benefit from expanding into a market
with significant opportunities. Canada, in gener-
al, and Toronto, in particular, represent suburban
and urban retail opportunities for strong interna-
tional retailers with a history of operational suc-
cess and the right combination of format and
attitude.

The Economic Stars have Aligned
Canada came out of the economic downturn of

2008 bruised but relatively unscathed, avoiding
the deep recession the United States and Europe
experienced.! According to the International
Monetary Fund, Canada continues to outperform
its peers.2 Though Canada does not operate in a
vacuum, even the crisis in Europe and feared
double-dip recession in the U.S. have not damp-
ened its economic advantages.

For US. retailers, the Canadian dollat’s value rel-
ative to that of the U.S. provides a compelling
reason to set up shop in Canada.* In September

! See “The Goldilocks recovery” The Economist, May 6, 2010, available at http://\x’\mxncconomist.com/nodc/1 6060113.

2 See “Canada’s economy out performs peers, says IME” The Toronto Star, October 31, 2011, available at http:/ /www.thestar.com/business/article/
1079101--canada-s-economy-out-performs-peers-says-imf; see also “IMF says Canada faring better than others in the G7” The Globe and Mail, October
31, 2011, available at http:/ /www.theglobeandmail.com/report-on-business/economy/growth /imf-says-canada-faring-bettet-than-others-ing7 /article

2219969/.

3 See “Still safe and sound?” The Economist, August 10, 2011, available at http:/ /www.economist.com/blogs/americasview/2011/08/canadas-economy;
see also ‘Canada’s Economy Rebounds Faster Than Forecast on Exports™ Bloonberg Businessweek, November 30, 2011, available at
http:/ /www.businessweek.com/news/2011-11-30/ canada-s-economy-rebounds-faster-than-forecast-on-exports.html.

4 “The Retail Report Canada, Spring 2011 Edition” Colliers International at 1, available at
http:/ /www.collierscanada.com/ ~/media/Files/Research /2011 /The%20Retail%20Report’620-%20Spting%202011.ashx; Dr. Sherry Cooper,
“Canadian Retailing: A Changing Picture” Feonomic Research, BMO Capital Markets, May 10, 2011 at 8, available at

http:/ /www.bmonesbittburns.com/economics/focus/20110520/feature.pdf.
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“...compared with average sales per square foot of $309 in the
U.S., average sales per square foot in Canada are §540; and there are at least

of 2007, for the first time since November of
1976, the Canadian dollar met the U.S. dollar at
parity (a significant increase from its all time low
of $0.6179 US. on January 21, 2002);> and for the
last couple of years, it has hovered at around par-

ity.6

There has also been a rise in Canadian retail
spending per capita relative to the U.S. Back in
2004, in Canada, retail spending per capita was
50% lower than in the U.S.” Now, per capita retail
spending in Canada and the U.S. are equal (in US.
dollars).8 Through this can, at least in part, be
explained by the strong Canadian dollar, strong
consumer confidence has also played a part. Such
a large increase in retail spending per capita has
provided increased opportunity for retailers.

The numbers reveal that the Canadian retail sec-
tor is underserviced, providing ample prospects
for growth. The United States has over 23 square
feet of shopping center floor area per capita.’
Comparatively, Canada has 14 square feet of
shopping center floor area per capita, resulting in
consumers who are significantly underserved.?
Moreover, compared with average sales per

of over $900 per square foot.”

square foot of $309 in the U.S., average sales per
square foot in Canada are $540,!" and there are at
least several malls that boast average sales of over
$900 per square foot.!2

The Canadian Retail Landscape: We are Just like
You, Only Different

For offshore retailers looking to expand into
Canada, it is important to keep in mind certain
attributes that are peculiar to the Canadian mar-
ket. Good local knowledge will inform you and
your expansion strategy about a number of
important considerations.

Limited Number of Regional Malls and Low
Vacancy Rates

Canadian cities have allowed relatively fewer malls
to be built since the development booms of
1960s and 1970s.13 Consequently, there is a pre-
mium to be paid for good enclosed mall space.
It’s Canada and while we do shop in the snow,
enclosed malls have their advantages. When com-
pared to Americans, Canadians have 39 percent
less mall space.!# This scarcity in mall retail space
has resulted in relatively low vacancy rates.
Vacancy rates in major Canadian cities average
approximately 3.9 percent.’> Given the 11 year

5 "Topsy-turvy wortld last time loonie was on par with greenback" Canadian Press. September 20, 2007, available at OANDA, Historical Exchange Rates
from 12/21/2001 to 02/21/2002 available at http:/ /www.oanda.com/convert/ fxhistory?lang=en&result=1&date1=12%2F21%2F01&date=02%2F2
1%2F02&date_fmt=us&exch=USD&exch2=CAD&expr=EUR&expr2=USD&margin_fixed=0&format=HTML&SUBMIT=Get+Table.

6 See Bank of Canada, Exchange Rates, 10-year curtency converter, available at http:/ /www.bankofcanada.ca/rates/ exchange /10-yeat-converter/.

7 See The Retail Report, supra note 4 at 2.

81d.

91d.; See Canadian Retailing: A Changing Picture, supra note 4 at 1.
1071d.

Id.

12 The following Canadian malls have average sales of over $900 per square foot: Chinook Centre, Oakridge Centre, Pacific Centre, Rideau Centre,
Sherway Gardens, Toronto Eaton Centre and Yorkdale Shopping Centre. “The U.S. Retail Experience in Canada” Presented to: 1expert Conference
November 24, 2011 by Tim Sanderson and Dianne Lemm of Northwest Atlantic.

13 “Canadian malls growing in only one direction” The Globe and Mail, June 20, 2011, available at http:/ /www.theglobeandmail.com/report-on-business
/industry-news/property-report/ canadian-malls—growing»inonly-one-direction/ article2068044/ print/ .

141d.

15 See “Real Estate Market Update, The Real Estate Industry, 2010 a look back; 2011 a look forward” Altus Group, January 17, 2011 (taking an aver-
age of the vacancy rates of Vancouver — 3.1%, Edmonton — 3.2%, Calgary — 2.8%, Winnipeg — 2.6%, Toronto 3.8%, Ottawa — 2.9%, Montreal —

5.1%, and Halifax — 7.8%).
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“With high per square foot sales, excellent demographics and
customer flow, Regional Malls in Canada represent some of the most desirable
spaces for large retails chains.”

regional mall vacancy rate high of 9.4% in the
U.S,, this figure may startle American retailers.!

Concentration of Ownership

With high per square foot sales, excellent demo-
graphics and customer flow, Regional Malls in
Canadal” represent some of the most desirable
spaces for large retail chains. This situation has
bestowed significant leverage upon the owners of
such properties vis-a-vis retailers who are eager to
obtain space. In addition, the concentration of
ownership in a relatively small number of land-
lords with national portfolios!® has further tilted
the negotiating table in favor of landlords.

Alternatives to the regional malls include the
smaller shopping centres, the super centres,
standalone buildings and strip malls. There is,
however, a relative concentration of ownership in
these structures as well.1?

Concentration of ownership will not end in the
near future. In the best markets in Canada, sky
high land prices are inhibiting the construction of
new developments. More commonly, existing
malls are being bought and sold among estab-
lished market players with large portfolios.20

Concentration can, at least in some ways, be a
good thing. For example, new concepts can role
out on a national basis more easily by partnering
with a few experienced and successful landlords.

Great Space Commands Great Rent: At Least They
Say It Does

The discussion so far translates into Canada being
a great opportunity for foreign based retailers.
But it is not cheap. The basic rent, operating costs
and taxes, on a comparative basis, can add up to
very high gross rent commitments. All of the fac-
tors mentioned above often result in sticker
shock. In the top Canadian markets, such as
Toronto and Vancouver, retailers can expect to
find rents on par with cities like New York and
Chicago when you factor in higher operating
costs and taxes. Retailers struggle with business
plans and rent ratios that require very high rev-
enue numbers to justify a deal. They do not
always naturally jump to the conclusion that
prices should be raised.

Lease Terms

Landlord precedent leases are well drafted and
well-travelled, leaving little to the imagination or
chance. Retailers must be wary of offers and pro-
posals that may be binding. When negotiating
lease terms, large retailers who may be accus-
tomed to getting what they want have a harder
time than they expect. On the positive side, if you
can negotiate co-tenancy requirements to back-
stop the high rent, the low vacancy rates make
starting vacancy levels at the 75%-80% level rea-
sonable.

16 «“U.S. mall Q3 vacancy rate at 11-year high” Reuters, October 7, 2011, available at http:/ /www.reuters.com/article/2011/10/07 /usa-retailproperty-

idUSN1TE7951X1.20111007.

17 Malls [r]anging in size between 28,000 m? to nearly 140,000 m? (300,000-1.5 million sq ft), [drawing] customers from a 10- to 50-kilometre radius,
designed to serve a trade area of 200,000 people and over.” See Pierre Bioron and Claude Boiron, Commercial Real Estate Investing in Canada, John Wiley

& Sons, February 12, 2008, 15.3.3(b).

18 Major ownets include the following: RioCan REIT, Cadillac Fairview, Ivanhoe Cambridge, Calloway REIT, Oxford Properties, Primaris Retail REIT

and Morguard Investments Ltd.

19 Major owners include the following: RioCan REIT, First Capital Realty Inc. and SmartCentres Inc. (formerly First Pro Shopping Centres).

20 See “The Big Get Bigger” Shopping Centers Today, November 2005, available at http:/ /wwwicsc.org/srch/sct/sct1105/feat_special _treport_top50.php.
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“Aside from gaining access to the Canadian market by entering

an existing shopping center, retatlers may be able to come into Canada by acquisi-
tion or by entering one of the new shopping center developments that are on the
horizon.”

Options for Retailers to Enter the Canadian
Market

Limited numbers of Regional Malls and low
vacancy rates may present an obstacle for
American, Asian and European retailers that wish
to expand into Canada. Aside from gaining access
to the Canadian market by entering an existing
shopping center, retailers may be able to come
into Canada by acquisition or by entering one of
the new shopping center developments that are
on the horizon. For those who prefer to first test
the waters, subletting space within another major
retailer or department store may be an option.

Entry by Acquisition

In 1994, Walmart utilized the strategy of acquisi-
tion to gain entrance to the Canadian market
when it acquired Woolco stores. Recently, rival
Target followed the same path, acquiring up to
220 Zellers stotes from the Hudson’s Bay
Company for $1.8 billion.?! By acquiring the
leaschold interests of an existing major tenant, a
retailer overcomes the issue of limited space in
existing shopping centers and sometimes exclu-
sive and assignment issues. Acquisition as a
means to entet the Canadian retail market has not
been limited to the likes of Walmart and Target.
Limited Brands (owner of Victoria Secret and
Bath & BodyWorks, among other brands), too
entered the Canadian retail market by acquiring
La Senza.??

Although acquisition may eliminate issues related
to limited retail space and provide retailers with a
head start on other retailers eager to come to
Canada, acquisitive retailers should also undet-
stand they are inheriting all of the attributes of
potential targets. In the case of Target, 15 of the
stores it acquired are unionized and Target could
be deemed the “successor employer”, leaving the
existing union intact.?? Significantly, if a retailer
acquires an existing company (unlike the case of
Target, where specific leasehold interests were
acquired from Zellers), it acquires all the loca-
tions—not just the good ones. So when acquiring
a Canadian target, robust due diligence is neces-
sary.

New Developments and Expansions

Despite the cost of property, high rents and
strong covenants will support some new devel-
opments. These new developments may also pro-
vide an opportunity for retailers looking to enter
the Canadian market. In 2011, two deals to build
U.S.-style premium outlet malls in Halton Hills (a
suburb outside Toronto) were announced. The
first is set to be built in conjunction with a $1-bil-
lion joint venture deal between Tanger Outlet
Centers  Inc.?*  Calloway REIT
announced the opening of a second premium
outlet mall just west of the Tanger-RioCan site.?>

recently

Tanger and RioCan have also teamed up to pur-
chase 50 acres of land in Kanata, Ontario (near

21 “Target Moves Into Canada By Buying Store Chain” The New York Times, January 13, 2011, available at http:/ /www.nytimes.com/2011/01/14/busi-

ness/global/14target.html.

22 “La Senza sold for $710M” Financial Post, available at htt:p:/ / www.ﬁnancialpost.com/ story.html?id=973f99f9-a2da-467a-bff7-3da27306276c.

23 “Target digs in heels as labour union applies to keep unionized status” The Globe and Mail, November 28, 2011, available at http:/ /www.theglobeand-
mail.com/report-on-business/ target-digs-in-heels-as-labour-union-applies-tokeepunionizedstatus /article2252737 /2utm_medium=Feeds%3A%20RSS

Y%2FAtom&utm_source=Home&utm_content=2252737.

24 “Tanger, RioCan to launch upscale venture” The Globe and Mail, January 24, 2011, available at http:/ /www.theglobeandmail.com/globe-investor/

tanger-riocan-to-launch-upscale-venture/article1881072/email /.

25 “Ontario to get second luxury goods mall” Financial Post, May 24, 2011, available at http:/ /business.financialpost.com/2011/05/24/riocan-and-

calloway-race-to-open-outlet-malls/.
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“The first destination for foreign retailers who wish to enter the
Canadian market will likely be the Greater Toronto Area (G1A)... the most
populons metropolitan area in Canada... rich in diverse cultures and tastes.”

Ottawa) to develop an outlet mall and recently
purchased Cookstown Outlet Mall in Innisfil,
Ontario, with potential to expand from approxi-
mately 161,000 square feet to approximately
320,000 square feet.26 The Tanger-RioCan outlet
strategy will help provide space for retail tenants.

Test the Waters

Rather than jump in with both feet, retailers may
prefer to dip their toes in the Canadian market
first. Britain’s Topshop recently entered the
Canadian market by establishing a capsule within
The Bay.2” This approach allowed Topshop to
enter the market without having to locate in inde-
pendent space. From the perspective of The Bay,
the arrangement is also appealing because it will
likely lure new customers to the department store.
This option, however, creates a new level of com-
plication with subletting agreements and brand-
ing issues.

The Greater Toronto Area: Urban and Suburban
Retailing

The first destination for foreign retailers who
wish to enter the Canadian market will likely be
the Greater Toronto Area (GTA). Often this rep-
resents a continuation of the strategy of expan-
sion into cities already well under way in Europe,
Asia or the US. The GTA is the most populous
metropolitan area in Canada, with a population of
approximately 5.7 million people.28 Within the

city limits, the population is approximately 2.5
million.?? It is a vibrant, growing area that is rich
in diverse cultures and tastes. Toronto has many
factors to support it as an urban retail opportuni-

ty.

The city is home to Union Station, the busiest
transportation Hub in Canada, serving over
200,000 people per day going to work in the
healthcare, education, entertainment and financial
industries. Union Station is the southern anchor
of the world’s largest underground shopping
complex known as The Path. Within The Path’s 27
kilometer (17 mile) complex are 1200 shops and
services occupying 4 million square feet of retail
space linked to over 50 buildings, 5 subway sta-
tions, 20 parking garages and Union Station. The
Path provides a unique retail experience for over
100,000 commuters per day, tourists and a large
number of people who reside in downtown
Toronto.

Anchoring The Path to the north is Bloor Street
with a bevy of high end retailers.3" In between
Union Station and Bloor Street, you find unique
and well defined neighborhoods such as the
eclectic Queen Street West, the sassy Dundas
Square (Toronto’s own Times Square) and the
ultimate destination shopping experience at the
Toronto Eaton Centre, Toronto’s largest down-
town mall with over 230 retailers and services. Go

26 “RioCan Real Estate Investment Trust and Tanger Factory Outlet Centers, Inc. Announce Agreements to Acquire Cookstown Outlet Mall and a
Site Near Ottawa” Market Watch, November 21, 2011, available at http:/ /www.marketwatch.com/story/riocan-real-estate-investment-trust-and-tanger-
factory-outlet-centers-incannounce-agreements-to-acquire-cookstown-outlet-mall-and-a-site-near-ottawa-2011-11-21-82250.

27 “Why having Topship in Canada rocks” The Globe and Mail, October 8, 2011, available at http:/ /www.theglobeandmail.com/life/fashion-and-beauty/
fashion/fashion-features/why-having-topshop-in-canadarocks /article2191946/.

28 Population of census metropolitan ateas, Statistics Canada, September 23, 2011, available at http:/ /www40.statcan.gc.ca/101/cst01/demo05a-

eng.htm.

29 Population and dwelling counts, for Canada, provinces and territories, and census divisions, 2006 and 2001 censuses - 100% data, Statistics Canada,
November 05, 2008, available at http:/ /www12.statcan.ca/english/census06/data/popdwell/ Table.cfm?T=702&SR=26&S=0&O=A&RPP=25&PR

=35&CMA=0.

30 Bloor Street (also known as the “Mink Mile”) is comparable in many ways to Fifth Avenue in New York City and the Magnificent Mile in Chicago.
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“[The Ontario Act] aims to facilitate the effective use of media-

tion by enshrining certain requirements specifically designed to matke it more likely
that the process will accomplish what the parties are seeking.”

a few miles north and watch the traffic back up
on the highway trying to get into Yorkdale
Shopping Centre, one of the best malls in Canada
in sales per square foot. The vibrant shopping
and restaurant scene is only improving as
Toronto continues on a residential condominium,
hotel and office tower building frenzy.

Proceed with Intent

Opportunity comes with varying levels of risk. A
favorite saying is that “it is better to be a settler
than a pioneer, because pioneers collect all the
arrows”. Canada and Toronto, in particular, are
well settled retail frontiers with friendly inhabi-
tants. For retailers looking for a new market to
expand into, Canada is a great place to look. This
article attempts to provide an understanding of
the environment in which incoming retailers will
have to negotiate. Those with a fantastic brand
and business model should come in boldly.
Opportunities and space are always available for
top notch retailers with great products and serv-
ices. It is up to you, as the retailers, to present
compelling visions and formats and provide the
justification for a better deal. Be a preferred retail
client offering a superior combination of attrib-
utes to landlords that other retailers cannot, such
as multiple leases, large formats, increased ability
to draw traffic, synergies with existing retailers, a
strong covenant and operational history of suc-
cess. When opportunities and space are limited
and competition is robust, it is easy to get crowd-
ed out, but there is always room at the top. =

ONTARIO: A COMPELLING
JURISDICTION FOR RESOLV-
ING COMMERCIAL AND
TRADE DISPUTES

Ralph Cuervo-Lorens

Ontario continues to develop as a well regarded
forum for the resolution of commercial and trade
disputes. 1ts Commercial Mediation Act, 2010 (the
“Ontario Act”), for example, contains some inter-
esting features regarding mediation which are well
worth considering when evaluating the advan-
tages and disadvantages of a particular choice of
forum in international commercial and trade (in
particular, customs) disputes.

Key Features of Ontario Act

The Ontario Act deals with "commercial dis-
putes" whether contractual or not. It aims to
facilitate the effective use of mediation by
enshrining certain requirements specifically
designed to make it more likely that the process
will accomplish what the parties are seeking. This
is not to say that these features were not in use
before, but only that they are now legally manda-
tory, which means, among other things, that if
there is a breach of the mediation rules, the
aggrieved party now has a clear remedy.

Here are some key features of the Ontario Act:

* conflicts of interest - the proposed media-
tors must first make sufficient inquiries to
determine if they have any conflicts of inter-
est or if there are any circumstances that
could give rise to a concern about any bias. If
there is, there must be full disclosure to the
parties, which still have the option of allow-
ing the person to mediate the case.
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“The Ontario Act does away with the prior step of commencing
a lawsuit for breach of the mediated agreement... Now, a party simply applies to
the court to have the agreement registered...”

* scope for mediation - the parties may have
the entire dispute or only certain aspects of it
mediated;

e fairness in the process - the Ontario Act
explicitly requires the mediator to treat the
parties fairly through the process. If a party
concludes that it has been treated unfairly, it
is open to the party to seck a remedy in the
courts.

e relation to litigation or arbitration pro-
ceedings - mediation can proceed before,
during or after litigation or arbitration and will
be always available, if needed, to preserve the
rights of a party or to assure that the interests
of justice are met.

* confidentiality of information - this issue
can often be a significant barrier to a success-
ful mediation. Now there is an explicit obli-
gation on everyone involved to keep infor-
mation relating to the mediation confidential
unless all parties agree to disclosure or if the
success or fairness of the process requires it.
This is designed (a) to minimize the risk that
business-sensitive information disclosed to
facilitate a mediated settlement will become
widely known and (b) after a mediation is
concluded, to prevent a party that has learned
something during the mediation from launch-
ing a subsequent suit on an unrelated subject.

* admissibility in other proceedings - the
Ontario Act sets out a lengthy list of infor-
mation that cannot be used in other legal pro-
ceedings (arbitration, litigation or administra-
tive/regulatory), whether relating to the same
subject matter as the mediation or not (unless,
as before, there is consent or the effectiveness
of the process, or the general law, requires it).

The obvious intent here is to encourage the
parties to make the best of the mediation.
Briefly, the fact that there was a mediation,
views were expressed, things were said or
done or proposals made, together with infor-
mation or documents generated for the pur-
poses of the mediation, are now all protected
from being admitted in other proceedings.

* enforcement - this is a particularly welcome
feature which simplifies greatly what one
needs to do in order to enforce an agreement
reached via mediation. The Ontario Act does
away with the prior step of commencing a
lawsuit for breach of the mediated agreement.
(In many cases, having to do this would have
the effect of rendering the original mediation
rather pointless). Now, a party simply applies
to the court to have the agreement registered,
after which it is as good as a court judgment
and can be enforced through the established
means available for the enforcement of judg-
ments here and elsewhere.

Some Comparisons

Mediation regimes of different types exist else-
where in the NAFTA region. Alternative dispute
resolution (“ADR?”) in all its forms is well devel-
oped in the US. of course. ADR in the U.S. bears
a great deal of resemblance to ADR in Canada.

The more interesting contrast is with Mexico.
Mexico has a law at the federal level on dispute
resolution mechanisms which deals principally
with mediation. The purpose of the law is to
facilitate mediation at the federal law level but
also to encourage the development of dispute
resolution at the state level. Most of the country’s
32 states have put in place various forms of offi-
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“...the Ontario Act makes the case [for mediation] more com-

pelling and Ontario more attractive as a dispute resolution forum in comparison

with other NAFTA jurisdictions.”

cially sanctioned mediation.

Mediation in Mexico is contrasted most often
with conciliation, which is mediation in which the
mediator is empowered to make recommenda-
tions to the parties. In most cases, this distinction
carries little practical consequence as in both
cases the hallmark of the process is that the
mediator cannot make any binding decisions. As
in most other places, the Mexican law requires
mediators to have some specialized training in the
field.

There are other differences in the Mexican
regime worth noting. The law provides that a
judge may order the parties to litigation to refer
their matter to mediation. The law also imposes
a requirement before a mediated agreement can
be taken to the courts for enforcement that the
mediator certify the agreement reached. This
risks placing the neutral mediator in the middle of
the two warring parties. The Mexican federal
mediation law also restricts the mediatot’s role to
those trained in law, a rule that other jurisdictions
have long ago shown to be too restrictive. Other
features of the law call into question the true
“voluntariness” of the process, one of the most
appealing features of this type of ADR. For
example, monetary penalties are imposed on par-
ties who refuse to participate at certain stages of
the mediation.

On the more positive side, the law sets out explic-
itly the principles that are to guide any mediation
proceeding in Mexico (in no particular order):
efficiency, good faith, neutrality, flexibility, impar-
tiality, equity, honesty, certainty and confidential-
ity. However, little guidance has to date been
available on how these principles are to find

expression in actual mediation proceedings.

Purely private forms of mediation also exist in
Mexico although it remains largely undeveloped
and lacking in commonly accepted principles and
procedures. Often the parties will simply adopt
the approach they may be familiar with from
other jurisdictions.

Overall, it is clear that ADR, including in partic-
ular mediation, remains in its early stages in
Mexico. Increasing trade, commerce and invest-
ment relations between the north and the south
elements of the NAFTA region, however, can be
expected to lead to a strengthening of all modes
of dispute resolution in that country.

Suggestions

Mediation, both formal (court mandated) and
informal, has been a component of the dispute
resolution landscape in many jurisdictions for
many yeats. For those already sold on the con-
cept, the Ontario Act makes the case more com-
pelling and Ontario more attractive as a dispute
resolution forum in comparison with other

NAFTA jurisdictions.

A suggestion worth following is that parties active
in the international arena (and in particular
Mexico and other similar Latin American coun-
tries) and their lawyers should consider what
changes should be made to their approach to dis-
pute resolution and, most importantly, to their
governing documents (contracts and agreements)
in order to take full advantage of the features of
Ontario’s commercial mediation regime regard/ess
of where the parties are located or where the dis-
pute arises.
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