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Limitations and Joint and Several Liability

I ntroduction

The intent of this paper is to provide an overview of the provisions of the new Limitations
Ad, 2002 and outline the history and significance of the joint and severd liability rule as it
goplies to tort litigation in Ontario. Nether of these topics is particularly exciting but both

must be understood thoroughly by claims examiners and their counsel.

Changes in the Limtatias Ad, 2002 oblige clams examiners and defence counsd to take
positive steps to preserve rights of contribution agangt co-defendants and potentid third
paties. Prior to the enactment of the new Limtatiass Ad rardy did clams examiners or
defence counsel need to concern themselves with limitation periods for contribution clams.
As will be discussed below, both insurers and defence counsdl will now need to maintain

tickler systems to avoid missing these limitation periods.

It is dso important to have a firm grasp on the rules for joint and severd liability. The
concepts are not knew but the appearance of Mary Carter and Pierringer Agreements has made
a thorough understanding of these rules essentid for both clams examiners and counsdl
defending clams on behdf of deep pocket defendants such as municipdities. This paper
should provide you with a basic working knowledge of these two topics. Hopefully, it will
dlow you to avoid the pitfdls of the new limitations legidation and provide you with the

ability to utilize Mary Carter and Pierringer Agreements to the advantage of your insureds.
The Limitations Act, 2002

I ntroduction

Prior to January 1, 2004 there were a myriad of limitations periods that gpplied to a variety
of tort actions. For example, the Highway Traffic Act imposed atwo year limitation period on
damages “occasioned by a motor vehicle”, a one year limitation period gpplied to actions
againg doctors for medicad mapractice while atwo year limitation period gpplied to clams
agang hospitds. There was a 3 month limitation period agangt municipdities and the
provincial government for failure to keep a highway or sidewalk in good repair and asix year



limitation period that gpplied to most occupiers liability clams. Some of the limitation
periods that applied in this province were ailmost impossible to find. For example, under the
provisons of the Ralrceds A d, which had not been consolidated since the revised statutes of
Ontario in 1950, a one year limitation period was imposed on actions arising out of injuries

occurring on subways.

For years, limitation periods were assumed to run from the date of the accident or error
giving rise to the clam. Therefore, the limitation period for motor vehicle accidents ran
from the date of the accident and expired two years after the accident had occurred. In the
mid to late 1980s the Supreme Court of Canada and Ontario Court of Apped decided a
series of cases tha effectively stripped many limitation periods of ther vitdity. The
Supreme Court held that, in many cases, the limitation period did not begin to run until the
plaintiff discovered that it had suffered damage. The semind case was the Ontario Court of
Apped’s decison in the Coxures Glass case which dlowed that company to sue those
responsble for the design and construction of a building that collgpsed many years after it
was constructed. This case essentidly meant that for architects, engineers and construction
companies there was no red limitation period that they could rely upon. The principle of

discoverability was thus born.

Another decision hdd that, in most cases, limitations did not run againgt minors until they
reached their mgority. An even later decison was prepared to treet clams under Bill 59 as
governed by two limitation periods, one for economic loss and one for non-pecuniary
generd damages. It was possible for a plantiff to discover that he or she had an economic

loss claim before discovering that his or her injuries were permanent and serious.

By the late 1990s not only was the public faced with a bewildering assortment of limitation
periods but those limitation periods were subject to so many exceptions tha it was
impossible for most companies to know how long they should even retain their files. After a
number of judicial requests for legislative intervention, the Ontario government enacted new
regime for limitations and this regime came into force on January 1%, 2004. This paper will
focus only on the Limtatioss Ad, 2002 which deds with most of the limitation periods that
the average tort claims examiner and defence counsel will encounter. | should warn you that



this legidation is complex and confusing and, in my opinion, not particularly well drafted. |

anticipate years of litigation over the meaning of a number of its sections.

TheBasic Limitation Period

Instead of myriad of limitation periods, the new act crestes one basic limitation period of
two years. No clam may be commenced ater the second anniversary after it was
discovered. In the smplest of cases a person who fel in a parking lot on January 15, 2006
and was injured would be obliged to commence his or her action on or before January 15,
2006 (unless the second anniversary fell on a holiday). There are significant exceptions to
this basic limitation period which will be discussed below. However, many of the old specia
limitation periods are now gone. These include dl of the limitation periods referred to
previoudy (however, the notice requirements for non-repair of a highway still apply but the
action can be commenced up to two years after the accident).

That brings us to what is meant by “discovered”. This is defined in the act. A cdam is
discovered on the earlier of the day when the clamant actudly knew or a person with the
clamant’s abilities and in the circumstances of the clamant ought to have known dl of the
following:

@ that injury, loss or damage has occurred;
(b) that the injury loss or damage was contributed to by an act or omission;
(c) that the act or omission was that against whom the claim is made; and

(d) that, having regard to the nature of the injury, loss or damage, a proceeding
would be an appropriate means to seek to remedy it.

It will be presumed tha the clamant knew al of the above on the day tha the act or
omission took place unless the contrary is proved.

The concept of discovery can make this new limitation period very difficult to apply to red
world dtuations. It now agppears tha one has to take into account the plantiff’s actud
circumstances in determining when the limitation period begins to run for that plaintiff. For

example, if the plaintiff was depressed after an accident it may well be that such a plaintiff



will be excused from making gppropriate enquires for a period of time after an accident and

thus the two year limitation period could be significantly lengthened.

It isitem (d) which causes me the most concern. | can envision this provison being used to
justify starting a clam after other avenues of resolution have been exhausted. For example,
one could argue that a plantiff did not redize that a proceeding was an appropriate remedy
until negotiations had been atempted. This again could lengthen the limitation period. |
note that (d) does not say that a proceeding it the only appropriate method for seeking to
remedy the wrong. | would argue that this means that a plaintiff is not entitled to wait until
they have exhausted every non-litigious method for seeking redress before the limitation
period begins to run. However, there is no case law which interprets this provison so its

actually meaning will not become clear for some time.

Incidentdly, it should be noted tha section 11 suspends the limitation period when the
parties have agreed to third party resolution of the dispute. This could involve mediation or
arbitration. The suspension runs from the date the agreement to third party resolution is
entered into until the clam is resolved, the date the atempted resolution process is
terminated or the date one party withdraws from or terminates the agreement. If the
limitation period is close to expiring, then you may wish to consider whether it makes sense
to agree to third party resolution until after the limitation period has actualy expired.
However, given the rules for discoverability it is often difficult to know when the limitation
period will expire. You should aso ensure that there is a clear mechanism in any agreement
for third party resolution to be terminated. You do not want an agreement that cannot be

withdrawn from as this may extend the limitation period indefinitely.

Additiondly, the two year limitation period does not run aganst a minor or a person
incgpable of commencing a proceeding because of his or her physicd, menta or
psychologica condition provided that the person is not represented by a litigation guardian.
In one Supreme Court of Canada decision the court excused a plaintiff from commencing an
action lae, even though the clam was “discovered”, because she fdt tha it was more
important to get well than to commence litigation. This provison insofar as it refers to
“psychologica condition” probably incorporates the views of the Supreme Court of Canada



in that case. It is presumed that a person is cgpable of commencing a proceeding unless the

contrary is proved.

If oneisrepresented by alitigation guardian, then the criteriareferred to above from section
5 of the Act gpply as if the litigation guardian was the person with the cam. The act
contains a provison which alows defendants to gpply to the court to appoint litigation
guardians for minors and persons incgpable of commencing proceedings. The intent of the
section is to start the limitation period running againgt such persons by means of the
gopointment of alitigation guardian. 1 will not go into the detalls of this very cumbersome
and complex process as | have serious doubts that it will ever be successfully utilized by
defendants.

If the clam is one based on assault or sexud assault the limitation period does not run
during any period of time when the clamant was incagpable of commencing a clam because
of hisor her physica, mentda or psychologicd condition. All clamants are entitled to such a
suspension of the running of the limitation period if they can prove tha they are suffering
from such a condition. However for assault clams, it will be assumed, subject to proof to
the contrary, that the clamant was incgpable of commencing a proceeding sooner than it
was if one of the parties to the assault was in an intimate relaionship with the clamant or if
the clamant was dependant on one of the partiesto the assault financially or otherwise. If it
is asexud assault, it will be presumed, subject to proof to the contrary, that the clamant was
incgpable of commencing the proceeding sooner than it was. This provison can
significantly extend the two year basic limitation period that applies for assault and sexud

assault cases.

A potentid defendant may aso send a notice to a potentid clamant, other than a minor or
person who is incgpable of commencing a clam, which advises the potentiad clamant that
the person may have a cam agang the potentid defendant. Such a notice may be
congdered by a court in deciding whether the limitation period has begun to run. It would

be avery unusual case where a potentia defendant would give such anotice.

The Ultimate Limitation Period



The act provides for what it cdls an “ultimate limitation period”. Snce the concept of
discoverability has the potentid to extend the limitation indefinitely, the legidature has
capped that extenson. Regardless of the actud date of discovery of the clam, the ultimate
limitation period prevents a clamant from commencing a claim after the 15" anniversary

following the act or omission.

Accordingly, if we had a building that was built in 2004 and the roof collapsed in 2022, the
owner of the building could not sue for the collgpse as the act or omisson occurred more
than 15 years before the collgpse.  Incidentdly, this is essentidly the fact Stuation in the
semina Court of Apped decison in Carumgs' Glass Under the new act, the clam of
Consumers Glasswould be statue barred.

Of course there are exceptions, even for the ultimate limitation period. It does not run
agang a minor or person incapable of commencing a proceeding because of a physcd,
mental or psychological condition. The onusis on the person with the claim to establish that
such acondition exigts. It does not run during the time that the defendant willfully conceds
the clam or mideads the plaintiff about the clam. Thereisalist of clamstha no limitation

period runsagainst. The most important of these is undiscovered environmental claims.

Contribution Claims

Prior to January 1, 2004, clams based on the Najigne Ad for contribution and indemnity
were rarely dismissed because of a missed limitation period. For dl intents and purposes,
section 8 of the NaigheAd permitted aclam for contribution or indemnity to be brought
a any time prior to judgment or settlement and for up to one year after such judgment or
sttlement.  Additiondly, the case law indicated that the commencement date for the
running of a contribution clam was from the date the plaintiff obtained a judgment against
the defendant. Accordingly, defendants rarely had any limitation issues to be concerned with

and were usually only concerned with limitation periods in respect of subrogated claims.

That has dl changed under this new legidation. Now there is atwo year limitation period
and the legidation deems the act or omisson for both the basic and ultimate limitation
periods to have commenced on the day the clam is served on the defendant. In most cases

this results in atwo year limitation period that runs from date the clam is served upon the



defendant. All crossclams and third party proceedings should be commenced within this
timeframe. However, this time limit can be extended to the earlier of 15 years after service

of the claim or the discovery of the claim against the party indemnity is sought from.

The legidation has effectively made two changesto the prior law. It has creasted alimitation
period that defendants must be concerned with when there was no effective limitation
period before the legidation took effect. It has dso changed the commencement date for
the running of the limitation period for contribution clams from the date of judgment
against the defendant to the date the statement of claim is served on the defendant.

This new limitation period requires changes to claims handling by both claims personnel and
defence counsd. Both clams examiners and defence counsd must now cregte a tickler
system to ensure that they do not miss this limitation period. Blaney McMurtry LLP created
such tickler system which went into operation on January 1, 2004. Whenever a new clam
comes into the office, the lawyer in charge must indicate on the file opening sheet what the
contribution limitation period is. To be conservative our tickler assumes that the limitation
period will expire 2 years after the statement of clam is issued (as we often do not know
when it was served upon the insured). We receive éectronic warnings of the impending
limitation period beginning 3 months prior to its expiry. A tickler clerk monitors the
limitation periods and ensures that the lavyer in charge either commences a proceeding
within the 2 year time limit or advises that no such proceeding needs to be commenced.
When we receive these reminders we review the file agan with a view to determining
whether we should be commencing additiona crossclam or third party proceedings. You
will receive a cdl from us if there is any entity that we have not clamed contribution and
indemnity from that we ether should commence such a clam against or, a least, we should

consider commencing a claim against.

Insurers need to create their own tickler systems to keep track of the limitation periods for
contribution clams. The most dangerous situations for clams personnd involve waivers of
defence. If your insured is served with a statement of clam, then the time for commencing
a crossclam agangt a co-defendant or athird party clam against a non-party has probably
commenced to run. If you obtain a walver of defence and st on the file for two years
(which can eadlly hagppen with clams brought by infants), then it will be too lae to



commence any contribution clams. SQuch files must be sent to defence counsd wel in
advance of the expiry of the two year time limitation period to provide them with time to

commence al appropriate contribution proceedings.

It is eader for lawyers to tickle these limitation dates as we dmost dways receive a copy of
the statement of clam when the file is assigned. Insurers need to establish a protocol that
will ensure that when any statement of clam comes in the clams examiner is obliged to
create atickler. If you dready have a system for noting when a potentid clam turnsinto a
litigated claim, then the system should be modified to oblige the clams examiner to note the
contribution limitation period. We would urge you to have an éectronic reminder system
that notifies clams personnd of these tickler dates. We would aso urge you to have a
person or persons placed in charge of this eectronic system to ensure that the ticklers are
not ignored or missed because people are away or the files have been reassigned.  Frankly,
this last section contains the most important and the most practicad advice in this entire

Paper.

| should dso point out that both clams examiners and defence counsd will need to wetch

for missed limitation periods by co-defendants and those who third party your insureds.

Transition

There are trangtion provisons in the legidation that are designed to determine whether a
clam is governed by the old legidation or the new legidaion. They are confusing, poorly
drafted and amost assuredly will be the subject of consderable litigation. | will briefly
describe these rules but you redly need to consult counsd in any case where you have any

concerns regarding the applicability of the old or new legidlation.

The transition rules goply to acts or omissions that occurred before January 1%, 2004 and for
which no proceeding has been commenced prior to January 1%, 2004. There has dready
been litigation regarding the meaning of “no proceeding has been commenced”. For the
moment, it would gppear that the proceeding must be againgt the proposed defendant. For
example, a crossclam commenced againg some other party prior to January 1% 2004, could

not be counted as a proceeding and thus take the claim outside of the transition provisions.



If the transition rule applies, then if the old limitation period has expired no proceeding shall
be commenced. In other words, if the clam was dready statute barred it will remain statute
bared. If the old limitation period has not expired and there is no limitation period under
the new legidation (for undiscovered environmenta clams for example), then there is no
limitation period that appliesto the claim.

If the old limitation period has not expired and there is a limitation period under the new
legidation if the act or omission had occurred after January 1, 2004, then if the clam was
undiscovered the new legidation applies as if the act or omisson occurred on January 1,
2004 and if it was not discovered, then the old limitation period applies. This provison has
dready caused some problems. In one case, the act took place more than 15 years before it
was discovered in 2004. The plaintiff argued that since it was discovered in 2004, the act or
omission was deemed to have occurred on January 1, 2004 and the clam was ill in time.
The court refused to apply this reasoning and concluded that the clam, being more than 15

years old, was out of time because of the provision regarding ultimate limitation periods.

If there was no limitation period under the old legidation but there would be if the act or
omission occurred after January 1%, 2004, then if it was discovered after January 1%, 2004 the
new act gpplies as if the act or omisson occurred on January 1%, 2004. If it was discovered

before January 1%, 2004, then there is no limitation period.

It is this trangtion rule that causes difficulty with pre-2004 actions with potentid
contribution clams. Given tha the limitation period commencement date has changed for
contribution clams and that for NedigneAd clams it is arguable that section 8 effectively
eiminated limitation periods for contribution clams, one might argue that no limitation
period applies to contribution claims which were discovered prior to January 1%, 2004. If the
clam is discovered after January 1%, 2004, then the defendant has 2 years from the date of
discovery to commence the contribution clam. In light of the earlier case | referred to it is
unclear if the 15 year ultimate limitation period runs from January 1%, 2004 or from the
actual date of the act or omisson. Alternatively, if there was a previous limitation period for
contribution claims, then it applies to claims discovered prior to January 1%, 2004. However,
it is unclear whether that limitation period continues to be “suspended” by the pre-2004

rules which governed the commencement date for the running of the contribution clam or



by section 8 of the NaJigneAd. These questions are even more complex and confusing
than this paragraph makes them appear.

We were concerned that some older clams might have their contribution clams expire on
December 31%, 2005. Accordingly, we reviewed al of our old files in the fal of last year to
consider whether a contribution claim should be brought before the end of 2005.

There are also special transition rules for assault and sexual assault. Frankly, these provisions

are aso difficult to reconcile and | will not attempt to do so in this paper.

Tolling Agreements

So-cdled tolling agreements appear to be prohibited by the legidation. Clearly any
agreement made to reduce the length of a limitation period after January 1%, 2004 is
prohibited. Tolling agreements generdly extend limitation periods to dlow parties to
negotiate settlements without actualy commencing litigation. These dso gppear to be
prohibited by the legidation. There was a bill introduced before Chrissmas which would
have permitted tolling agreements and other agreements between commercial entitiesto vary
limitation periods prescribed by the legislation, but it has not yet become law.

Record Retention

One quegtion that often comes up is how long a party should retain afile. That question
was impossible to answer prior to January 1%, 2004 because there was no cgp on
discoverability. In some respects that question is somewhat less difficult to answer now.
For the vast mgority of torts, the ultimate limitation period will expire 15 years after the act
or omisson occurred. The cases indicate that this ultimate limitation period will gpply to
any claim discovered after January 1%, 2004. Therefore, if an act or omission occurred on or
before January 1%, 1989, it will be defeated by the ultimate limitation period. Under the old
law the vast majority of tort claims were governed by alimitation period that was six years or
less. Therefore, if the clam was discovered before January 1%, 2004, the limitation period
for the clam will expire on or before January 1, 2010 and the clam must be served on or
before duly 1, 2010. This suggests that after July 1, 2010 it will be safe to dispose of records

or files that are more than 15 Y2 years of age.
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Of coursg, this gpproach will not work in dl cases. The limitation periods under the new
legidation for clams involving minors and incgpable persons are suspended during their
minority or incgpacity. Clams involving assault and sexua assault are dso suspended in
many circumstances. Findly, thereisalist of clams that have no ultimate limitation period
whatsoever and these include undiscovered environmental claims.

Nevertheless, a good working rule is to retan files for 15 Y2 years after July 1, 2010.
Judgment will need to be exercised to determine whether some records should be retained

for longer periods.
Joint and Several Liability

I ntroduction

Joint and severd liability or, as it is sometimes referred to, the 1% rule is the bane of
minimaly liable deep pocket defendants such as municipdities. The 1% rule obliges a
defendant, which is only 1% & fault, to pay the plaintiff’s entire judgment. If that defendant
is unable to collect on its contribution clam (often because the co-defendant is
impecunious), then it is the defendant tha bears the loss not the plaintiff. Before outlining

how the rule works a brief discussion of the history of the rule would be in order.

Prior to the enactment of the Nejigne Ad in 1930 in Ontario, the rules governing the
goportionment of fault in tort were sgnificantly different than they are today. At common
lawv there was a digtinction between joint tortfeasors and severd tortfeasors.  Joint
tortfeasors were person who jointly engaged in a common enterprise that caused harm to the
plantiff. For example, alandlord and a lodger jointly search for a gas lesk using an open
flame and the lodger’s flame causes and exploson. Both are considered to have engaged in a
joint tort. Severd tortfeasors are persons who engage in independent acts of negligence that
cause the same damage. A good example would be two cars colliding and causing injury to a

pedestrian or a passenger.

At common law, joint tortfeasors were jointly and severdly liable to the plantiffs for the
damage they caused. The injured person could sue them jointly or separately for the entire
loss and could execute the full judgment aganst any one of the joint tortfeasors. The

11



plaintiff was not permitted, however, to recover more than his or her entire loss. Severd
tortfeasors were severaly liable for al of the damage they caused. They could not be sued in
the same action but could al be sued in separate actions. Again, the plantiff could not
recover an amount on al of the judgments that exceeded his or her entire damages.

Concurrent and severd tortfeasors had no right of contribution as between themselves at
common law. Accordingly, if the firgt tortfeasor was 10% at fault for the accident and paid
al of the plantiff’s damages, then it could not recover the remaining 90% of that amount
from its co-tortfeasor. The so-caled 1% rule gpplied a& common law but was even more
draconian than it is now because the tortfeasor who pad the judgment had no right of
contribution from its co-tortfeasor. It didn’t maiter if the co-tortfeasor had assets there

simply was no mechanism that allowed such recovery.

The find rule that was different & common law concerned contributory negligence. At
common law if the plaintiff was even 1% at fault for his or her own injuries, then the

plaintiff was barred from recovering anything from the defendants.

The Naigne Ad has changed these rules consderably. First, contributory negligence no
longer bars a plaintiff’s clam. The damages of the plaintiff are smply reduced to the extent
that the defendant was negligent.

Second, the Act gtates that both joint tortfeasors and severd tortfeasors (often referred to as
concurrent tortfeasors) are jointly severdly ligble to the plaintiff and that «...each of them is
lidble to make contribution and indemnify each other in the degree in which they are
respectively found to be a fault or negligent.” This section permitted concurrent

tortfeasors, for the first time, to obtain contribution from other concurrent tortfeasors.

As the law now stands, concurrent tortfeasors are each liable to pay the plantiff’s entire
judgment. However, if they do so, they are entitled to seek contribution from other
concurrent tortfeasors. In some cases, that right will be a hollow one. For example, if a
person is catastrophicdly injured in a single vehicle collision accident which is 90% the fault
of the driver of the vehicle and 10% the fault of the municipdity for faling to maintan the
road, both the driver and the municipdity are liable for 100% of the plantiff’s damages.
However, if those damages, for example, are assessed a $6 miillion, and the driver only has

12



$1 million of insurance, then the municipdity will be obliged to pay the plaintiff $5 million
notwithstanding that it was only 10% at fault. Although the municipdity should only have
paid $600,000 and has the right to recover the $4.4 million overpayment from the driver,
that judgment is worthless if the driver has no assets other than the $1 million insurance

policy.

It should be noted that under certain pieces of legidation the joint and severd liability rule
has been arogated. For example, under Ontario’s workers compensation legidation, a
worker is generdly not entitled to recover anything in atort action from another worker, his
or her employer or the employer of any other worker. The legidation has been interpreted
as mandating that the liability of any other defendants is reduced by the negligence of the

worker’s employer and that of other workers and their employers.

A smilar approach was taken to the liability of unprotected defendants under the OMPP.
Under that regime unprotected defendants, such as municipdities, were only severdly ligble
for the damage they caused if the protected defendants were immune to suit. Therefore, if a
case did not pierce the threshold under the OMPP a municipdity would only pay the
amount of the plantiff’s damages reduced by the negligence of al of the protected
defendants. A similar approach was taken under Bill 164 for a plaintiff’s pecuniary losses. A
more complicated approach has been taken under Bills 59 and 198, which takes and entire

paper to explan. A full explanaion of this regime can be found under “Articles’

Reform

There have been complaints over the years from deegp pocket defendants which seem to
routinely get burned by the 1% rule. The provincid government and municipdities have

been the most vocal group seeking reform of the rule.

Generaly, the reform requested is that the each defendant would be severaly ligble only for
the damage it caused. Therefore, if amunicipality was 10% at fault it would only pay 10% of
the damages. Any inability to find defendants or to obtain money from them would be the
plaintiff’s problem.

13
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While this approach to gpportionment would certainly assist some degp pocket defendants
in some Stuations, it is not apanacea. If Ontario adopted this reform, then plaintiffs would
be left with no choice but to sue every single person who might be partly a fault for the
plantiff’sinjuries. Asthe lawv now stands, a plaintiff who knows that his or her damages will
assess a a vaue less than the insurance carried by a substantidly a-fault tortfeasors will
often dect to only sue that tortfeasor. |If the proposed reform was enacted dl potentidly
liable tortfeasors would need to be sued.

Let us return to the earlier example involving a municipdity that was found to be 10% at
fault for an accident. If the a-fault driver had $10 million of liability coverage, then the
plaintiff would probably choose not to sue the municipdity and recover al of his or her
damages from the driver. If the law was reformed, the plaintiff would be obliged to sue the
municipaity or risk a less than a full recovery of his or her damages. On large losses, the
reform would assst municipdities but this savings might be lost due to the fact that
municipalities will be obliged to respond to many more claims that they do currently.

Mary Carter and Pierringer Agreementst

The Legal Underpinnings of Mary Carter Agreements

May Cate and Pierringer Agreements are designed to change the exposure of a settling
defendant from joint and severd liability to severa only. | will begin by discussing Mary

Carter Agreements.

May Catea Agreements take their name from the American case, Badh v. Mary Carte Paint
Co.2 The utility of using a Mary Carte Agreement arises when a plaintiff has sued more than
onejointly and severdly liable defendant and one or more of those defendants wish to settle
with the plaintiff but one or more of the others do not. Snce the defendants who wish to
Htle are often subject to a cdam for contribution from the remaining tortfeasors, they

cannot Smply remove themsdlves from the action by settling with the plantiff. The

! Much of this part of the paper is taken from a paper that Miriam Tepperman of our office and | wrote
several years ago.

2202 So. 2d 8 (Fla. App. 1967) [hereinafter Booth].
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contribution clam dlows the remaning defendants to continue to pursue the settling
defendants &t trid for any portion of the judgment which is ultimately paid by the remaining
defendants but which the court atributes to the ligbility of the settling defendants. Thus,
while a defendant may settle with a plaintiff, a ample payment by the settling defendant to
the plaintiff does nothing to protect the settling defendant from the expense of litigating the
contribution clams. Additiondly, it does not necessarily cap the settling defendants
contribution to the ultimate judgment that the plantiff will receive & trid. A May Carter
Agreement attempts to provide this protection by addressing the potentia contribution
claim of the remaining defendants within the context of the settlement arrangement between
the plaintiff and the settling defendants.®

The essential ingredients of an American Mary Carter Agreement are as follows:
1) the settling defendants guarantee a minimum recovery to the plaintiff;

2) the exposure of the settling defendants is capped;

3) the settling defendants remain in the lawsuit;

4) the settling defendants liability for damages reduces in direct proportion to any increasein
the liability of the non-contracting defendant’s liability;,

5) the agreement remains a secret. *

The Mary Carte Agreement in Canada differs from the origind Mary Carter Agreement, since
Canadian law requires immediate disclosure of the agreement.®> While the classic form of the
Mary Cate Agreement might contain dl the remaining features, there is no rule that al of

these features are required. The most common form of the agreement contains only the first

3 Barbara Billingsey, “Margetts v. Timmer Estate: The Continuing Development of Canadian Law
Relating to Mary Carter Agreements” Alberta Law Review, (1998) 36 Alta. L. Rev. (No. 4) 1017

* Roger G. Oatley, “The Mary Carter Agreement: A Powerful Srategy for Settlement” presented at the
Advocates Society (Ontario) conference Practical Strategies for Advocates VI January 23-24, 1998.

® Roger G. Oatley, “The Mary Carter Agreement: A Powerful Srategy for Settlement” presented at the
Advocates Society (Ontario) conference Practical Strategies for Advocates VI January 23-24, 1998.
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three features. a minimum recovery for the plantiff, a cgp for the settling defendant, and a
provision enabling the settling defendant to remain in the lawsuit in the hope of recovering
some of the damages or costs from the non-settling defendants. Indeed no two Mary Carter
Agreements are the same. The only limitation on the features of these agreements is the
needs of the contracting parties and the imagination of their counsel.’

It gppears to be commonly accepted that Mary Cate Agreements may teke a variety of
forms.

The terms of the agreements in Margettsv. Timmer Estate’ were:

(1) without any admission of liability, the settling defendant would pay the plaintiffs a set
some of money as compensation for their damages,

2 the sattling defendant would be at liberty to pursue the plantiffs actions arising
from the accident as against the non-settling defendant;

(3 the settling defendant would be at liberty to pursue its own clam for contribution

and indemnity as against the non-settling defendant;

4) the plaintiffs would hold harmless the settling defendant as against any clams for
contribution by the non-settling defendant, meaning that the non-settling defendant would
only be pursued by or on behdf of the plaintiff on the basis of severd, rather than joint and
several liability;

(5) henceforth any legd costs incurred by the plaintiffs in prosecuting their clams
against the non-settling defendant would be paid by the settling defendant;

(6) the sattling defendant would hold harmless the plaintiffs againgt any costs awarded
against the plaintiffsin favour of the non-settling defendant;

® Roger G. Oatley, “The Mary Carter Agreement: A Powerful Strategy for Settlement” presented at the
Advocates Society (Ontario) conference Practical Strategies for Advocates VI January 23-24, 1998.

7 (1996), 192 A.R. 42, [1996] A.J. No. 842 (Q.B.), affirmed by [1999] A.J No. 1087 (Alta C.A.)
[hereinafter Margetts]
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) any finding of ligbility a trid agang the non-settling defendant or any award of
costs againg the non-settling defendant would be gpplied for the sole and exclusive benefit
of the settling defendant.

While the settlement agreements in the Margetts case did not contain dl of the eements of
the origind Mary Carte Agreement, the agreements were similar to the origind Mary Carter
Agreement in that they dlowed one defendant to achieve a settlement with the plantiff by
structuring the settlement arrangements in amanner designed to cap the settling defendant’s
liability exposure and to protect the settling defendant from a contribution claim by the non-
settling defendant.®

The actud intent of the agreement in Margetts is not entirely clear from the report of its
contents or the comments of the courts. On its face it appears to provide for afinal recovery
for the plantiffs from the settling defendants. It then permits the settling defendants to
pursue both their contribution clams and the plantiffs clams agangt the non-settling
defendants. This differs from the usud contribution clam pursued after settlement under
the provisions of the Najigne Ad® in one very important detal. In a clam under the
Negigne Ad, the settling defendant can only recover contribution from the non-settling
defendant based on the amount of the settlement. Under the agreement in the Margetts case
the settling defendant’s recovery is based on the damages proved a trid rather than the
sttlement amount. Therefore, if the settling defendant pays less to the plantiff than is
assessed for damages at trid, the settling defendant can actualy recover more from the non-
settling defendant that it could under the Negligence Act.”

Mary Carter Agreements have been the subject of judicial comment in Canada at least as early

as 1975 While it is permitted in some American jurisdictions to make and keep these

8 Margetts at 46.

®R.S.0. 1990, c. N.3 as amended

19 Of course, if the damages are assessed at a lower amount than the settlement, then the settling defendant
will recover less than it would under the Negligence Act. The settlement agreement is quoted in the trial
decision but summarized somewhat differently by the Court of Appeal. My reading of the decisions
suggests that after settlement all amounts recovered were to accrue to the benefit of the settling defendant.

™ Nash v. Glickman and Gibson (1975), 7 O.R. (2d) 711 (C.A.) [hereinafter Nash]
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agreements secret, it is clear in Canada that such an agreement cannot be held secret once it
is concluded. This is clear from the jurisprudence and dso from the Rues d Prdfesad
Conduct. The Commentary under Rule 4.01 states:

In civil proceedings, the lawyer has a duty not to midead the tribuna about

the position of the client in the adversary process. Thus alawyer representing

a party to the litigation who has made or is paty to an agreement made

before or during the trid by which a plaintiff is guaranteed recovery by one

or more paties notwithstanding the judgement of the court, should

immediately reveal the existence and particulars of the agreement to the court

and to all partiesto the proceedings.
InJ & M. Chartrand Redlty Inc v. Martin? while the court did not specificaly approve Mary
Carter Agreements, it was made clear that a a bare minimum secrecy would not be
permitted. In Petey v. Avis Car Inc® Ferier J uphedd a May Cate Agreement in
circumstances where there was immediate disclosure of the detals of the agreement and
sufficient procedura safeguards could be imposed so as to prevent an abuse of process
Both Jugtice Ferrier, in Avis,”® and Justice Dea, in Margetts,"® dismissed the argument that the
Mary Carte agreement constituted champerty or maintenance by granting a defadointerest in

the plantiff’s clam againsgt the defendant.

The Avis judgement is considered as providing the groundwork for the adoption of Mary
Carter Agreements in Canada'’ Most post - Avis jurisprudence has been concerned with
procedurd details, such as whether certan procedura safeguards were gppropriate™®

whether certain factors amounted to an abuse of process® whether an agreement would

1211981] 0.J. No. 739 (H.C.J)

13(1993). 103 D.L.R. (4™ 298 (Ont. Gen Div.) [hereinafter Avis]

14 Avis at 312. It should be noted that the agreement was concluded after the trial commenced.
5 Avis at 313-314.

18 Margetts at 54.

¥ Normerica Inc. v. 1406716 Ontario Inc. (2002), 58 O.R. (3d) 464, [2002] O.J. No. 654 (S.C.J);
Edmonton (City) v. Lovat Tunnel Equipment Inc. (2000), 76 Alta. L.r. (3d) 389, [2000] A.J. No. 238 (Q.B.)

18 Waterworth (Litigation Guardian of) v. Freeman (2001), 10 M.V.R. (4™) 241, [2001] O.J. NO. 624
(CA)
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affect any award of costs® and whether the details of the agreement necessitate striking the

jury.?

To undergtand fully the genius of a Mary Carte Agreement it is necessary to andyze the
impact on the parties in the courtroom after the agreement is reached and announced to the
court and non-contracting parties. The plantiff and the settling defendant both benefit from
the Agreement. The plaintiff is guaranteed a substantid recovery and the settling defendant
caps its exposure. If the settling defendant is insured, then the insurer can ensure that the
case is settled within the insured’s policy limits. It is then free to make an effort to recover
some of its losses without any risk of exposure to a bad fath clam from its insured. The
agreement may dso result in the most exposed defendant, who has taken the lead on
defending the damages clam, no longer taking a position on damages. As a result, the other
defendants suddenly find themselves without the champion they were counting on to
minimize damages a trid. Snce the plantiff is now guaranteed a minimum recovery, the
remaining defendants must accept that they face a plaintiff who has nothing to fear from
trying the case to conclusion. Also, the plaintiff now has a dedicated dly at the counsd table

whose focus at trial isto assist the plaintiff in succeeding against the remaining defendants.

The overall effect of these terms isthat the settling defendant pays the plaintiff a certain sum
in exchange for the plaintiff agreeing not to pursue the settling defendant and providing the
sttling defendant with the full benefit of any clam the plaintiff or the settling defendant
may have agang the non-settling defendant. The plantiff is therefore spared any risk
involved in litigating the matter further. The settling defendant, in turn, is provided with a
guarantee that it will never have to pay damages greater than the amount agreed to in the
settlement documents regardless of the degree of liability which a court ultimately might

19 Edgar Estat v. Queensway General Hospital (1996), 2 O.T.C. 5, [1996] O.J. No. 1531 (Gen. Div.)

2 \Walker Estate v. York Finch General Hospital, [1998] O.J. No. 2271 (Gen. Div.), varied on other
grounds (1998), 169 D.L.R. (4" 689 (Ont. C.A.)

2 Bartosek (Litigation Guardian of) v. Turret Realities Inc.(2000), 7 C.P.C. (5 372, [2000] O.J. No. 5253
(S.C.J); John v. Flynn, [2000] O.J. NO. 4034 (S.C.J.); and Tellier v. Sevenson Transport, [2000] O.J. NO.
3663 (S.C.J)

2 Roger G. Oatley, “The Mary Carter Agreement: A Powerful Srategy for Settlement” presented at the
Advocates Society (Ontario) conference Practical Strategies for Advocates VI January 23-24, 1998.
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atribute to the settling defendant. Criticd to this guarantee is the plaintiff’s promise to hold
harmless the settling defendant against any contribution clam by the non-settling defendant.
By ensuring that the plaintiff will never try to recover damages from the non-settling
defendant in excess of the degree of liability which a court atributes to the non-settling
defendant, this promise negates any contribution clam which the non-settling defendant
might otherwise have against the settling defendant. Accordingly, the settling defendant does
not need to worry about ever having to respond to a contribution clam made by the non-
settling defendant. On the other hand, the non-settling defendant remains responsible for
paying the portion of damages commensurate with any liability finding made againgt it at
trial.®

By dlowing the stling defendant to pursue the non-settling defendant for both the
plantiff’s clam and the settling defendant’s own contribution clam, this agreement dso
guarantees that the settling defendant will recover some or dl of the money it pad to settle
the action as long as some portion of liability is assessed against the non-settling defendant at
trid. If however, the court assesses damages less than the settlement amount; the settling
defendant will be out of pocket even if the court adso finds the non-settling defendant 100
percent liable.

In order to recover as much money as possble however, the interest of the settling
defendant lies in maximizing the totd damage assessment at trid and in maximizing the
degree of liability apportioned against the non-settling defendant by the trial court.

While these agreements do not necessarily remove the settling defendant from the action, it
does remove the settling defendant’s liability risks at trid. This is due to the fact that the
settling defendant will never be liable to the plaintiff for more than the agreed upon cap. The

% Barbara Billingsley, “Margetts v. Timmer Estate: The Continuing Development of Canadian Law
Relating to Mary Carter Agreements” Alberta Law Review, (1998) 36 Alta. L. Rev. (No. 4) 1017

2 Barbara Billingsley, “Margetts v. Timmer Estate: The Continuing Development of Canadian Law
Relating to Mary Carter Agreements” Alberta Law Review, (1998) 36 Alta. L. Rev. (No. 4) 1017.

% Barbara Billingsley, “Margetts v. Timmer Estate: The Continuing Development of Canadian Law
Relating to Mary Carter Agreements” Alberta Law Review, (1998) 36 Alta. L. Rev. (No. 4) 1017
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plantiff on the other hand is guaranteed recovery of this predetermined amount regardless
of the liability findings at trial.?°

The agreement in Margetts should be contrasted with the more usud type of agreement
described in the Avis case. In Avis the settling defendants agreed to pay the plaintiffs
$3,000,000.00 during the trid. It was agreed that the trid would proceed and that the settling
defendants would recover whatever percentage negligence was found aganst the non-
settling defendant assuming that the damages assessed a or less than $3,000,000.00. If the
plaintiffs recovered more than $3,000,000.00, then the excess recovery belonged to the
plantiffs. In the case Justice Ferrier discussed an example where damages were assessed at
$6,000,000.00 and the non-settling defendants were found to be 50% a fault. In those
circumstances the non-settling defendants would pay $3,000,000.00 (50% of the assessed
damages), the settling defendants would recover $1,500,000.00 (50% of the amount paid to
the plaintiffs under the agreement) and the plaintiffs would recover atota of $4,500,000.00
($3,000,000.00 under the agreement plus an additiona $1,500,000.00 from the non-settling
defendants) In this case, the settling defendants would not regp any benefit from a damages

assessment in excess $3,000,000.00.

Mary Cate Agreements by their definition change the gods and strategies of the parties at
trid. To maximize his overdl recovery the plaintiff’s focus shifts from maximizing liability of
all defendants to maximizing the liability of the non-settling defendant. Similarly the focus of
the settling defendant shifts from limiting its own liability to and the plaintiff’s damages to
limiting its own liability and maximizing the plaintiff’s damages. This will dso involve the
corollary of the first god, namely, maximizing the liability of the non-settling defendants.
These changes in tactics are required to maximize its recovery from the non-settling
defendants.

Public policy implications hold that parties to litigation in our system enjoy the fundamentd
right to settle issues as they see fit and that our courts encourage settlements, even if

settlement is limited to some of the issuesin dispute.”’

% Barbara Billingsley, “Margetts v. Timmer Estate: The Continuing Development of Canadian Law
Relating to Mary Carter Agreements” Alberta Law Review, (1998) 36 Alta. L. Rev. (No. 4) 1017
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Callaghan A.C.J.H.C. stated:

...there is an overriding public interest in favour of settlement. This policy
promotes the interests of litigants generdly by saving them the expense of
trid of disputed issues, and it reduces the stran upon an dready
overburdened provincial court system.?
Rule 2.02 of the Rules d Prdessad Cadud provides as follows: “A lawyer shdl advise and
encourage the client to compromise or settle a dispute whenever it is possible to do so on a

reasonable basis...”.

Accordingly, there is significant emphasis in modern litigation upon achieving early
settlement of disputes. While this process can be rdaively straight forward when there are a
smdl number of parties, this can become more complicated as the number of parties

increases.

When there are multiple parties involved, there are generdly differing opinions regarding
liability and damages. These differing opinions will impair the ability of the parties to settle.
Partid settlement agreements dlow some of the participants of the multi-party litigation to
sHtle their clams, while maintaining the clams againg the rest of the participants. Mary

Carter Agreements are an example of apartial settlement agreement.”

The American jurisprudence indicates that a “true” Mary Carte Agreement is secretive in
nature and cannot be disclosed to ether the court, or the non-settling defendants. This
position has been expressly rejected in Canadian jurisprudence.®

The plaintiff proceeds with the litigation with reduced risk, as he or she is guaranteed to
receive the settled amount regardless of the outcome of the trid. In addition, the upside is
that the amount to be awarded can only be increased™.

%" Roger G. Oatley, “The Mary Carter Agreement: A Powerful Srategy for Settlement” presented at the
Advocates Saciety (Ontario) conference Practical Strategies for Advocates VI January 23-24, 1998.

% gparling v. Southam Inc. (1988), 66 O.R. (2d) 225 at 230.

% Peter Cronyn and James Brown, “Multi-Party Settlements: Breaking the Logjam”, presented in
Montebello,, Quebec, November 1, 2002.

% J. & M. Chartrand Realty Ltd. v. Martin (1981) 22 C.P.C. 186, [1981] O.J. No. 739 (H.C.J) at para 13.
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A settling defendant is dso in a position to carry on the litigation without further risk, asthe
amount that he or she will have to pay the plaintiff is cgpped by the agreement. Where an
insurer is involved, the damages can be cgpped within the limits of the insurance policy and
the insurer would avoid any potentid clam of bad faith by the insured®. The settling
defendant is then given the opportunity to recapture some of what they have pad, as the
settlement amount stands to be decreased in proportion to the liability of the non-settling
defendant®.

Accordingly, the plaintiff and the settling defendant can co-operate in ajoint effort to ensure
that the non-settling defendants are found liable to the highest degree possible and for the
highest possible damages, asit isin the interest of both parties.®

The non-s&ttling defendant is placed in the position where it either settles with the plaintiff
(adthough this is what it tried to avoid) or continues the litigation while being targeted by
both the plaintiff and the settling defendants.®

Disclosure

In Margetts, Justice Dea provides one of the most comprehensive Canadian decisons directly
addressing some of the most common procedurd and substantive chalenges raised againgt
Mary Carter Agreements.

May Cate Agreements raise the issue of disclosure. These agreements were origindly

intended to be secretive arrangements between the plantiff and the settling defendant.

3 Peter Cronyn and James Brown, “Multi-Party Settlements: Breaking the Logjam”, presented in
Montebello,, Quebec, November 1, 2002.

% Ppeter Cronyn and James Brown, “Multi-Party Settlements: Breaking the Logjam”, presented in
Montebello,, Quebec, November 1, 2002.

% Peter Cronyn and James Brown, “Multi-Party Settlements: Breaking the Logjam”, presented in
Montebello,, Quebec, November 1, 2002.

% Peter Cronyn and James Brown, “Multi-Party Settlements: Breaking the Logjam”, presented in
Montebello,, Quebec, November 1, 2002.

% Peter Cronyn and James Brown, “Multi-Party Settlements: Breaking the Logjam”, presented in
Montebello,, Quebec, November 1, 2002.
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Canadian courts, however, have clearly rejected this secrecy dement, establishing, that Mary
Carter Agreements must be disclosed to dl parties to the litigation as soon as the agreement
is made®. This has now been adopted into the ethica codes of Canadian lawvyers. The
requirement of prompt disclosure of a Mary Carteg Agreement is designed to protect the
integrity of the court process by ensuring that the court and al parties to an action are fully
awvare of the interests being pursued by each litigant.*” In Margetts, Justice Dea held that as
long as proper disclosure of a Mary Carter Agreement is made, the effect the Agreement may
have on the reationship between the litigants does not itsdf thresten the integrity of the
court process. He stated®:

Notwithstanding the eloquent recitation of the changes in the reationships
between the sttling parties both among themsalves and with respect to the
non-settling parties to this litigation 1 am of the view that the risk to the
court process and its integrity lies not in these changed relationships but in
the risk of the non-settling parties trying to conduct litigation without a full
and complete knowledge of the relevant facts. Once, however, dl of the
litigants and the judge know what the arrangements are and are able to see
the true relationships between the various parties the risk of wrongdoing or
unfairness or lack of integrity in the systemis resolved.

The Court of Apped regjected the suggestion that disclosure resolves dl potentid problems
with Mary Categ Agreements. The Court made the following comment about this
suggestion:
But it must be clearly understood that disclosure done of the contents of the agreement will not operate as
a cleansing agent if the mischief, which upon careful scrutiny emerges apparent, remains extant. Full

disclosure, in other words, is a condition precedent but it will not done save an agreement that is rife with
tant...

I would instead suggest that disclosure operates to minimize rather than "resolve’ the risk of wrongdoing
or unfairness or lack of integrity in the wstem.39

% Walker Estate v. York Finch General Hospital, [1998] O.J. No. 2271 (Gen. Div.); Hudson Bay Mining
and Smelting Co. v. Fluor Daniel Inc. (1997), Man. R. (2d) 214 (Q.B.); Avis, Bodnar v. Home Insurance
Co. (1987), 25 C.P.C. (2d) 152 (Ont. S.C.); J.M. Chartrand Realty Ltd v. Martin, [1981] O.J. No. 739 (Ont.
S.C)

3" Barbara Billingsley, “Margetts v. Timmer Estate: The Continuing Development of Canadian Law
Relating to Mary Carter Agreements” Alberta Law Review, (1998) 36 Alta. L. Rev. (No. 4) 1017

% Margetts at 51.

% Margetts Court of Appeal at paragraphs 18 and 20.
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Having determined that Mary Carter Agreements must be disclosed, Justice Dea proceeded to
discuss when the agreements must be disclosed and what portion of the agreements must be
disclosed.

In terms of timing of disclosure Justice Dea stated as follows:

While immediate disclosure is required when a Mary Carter settlement is
made in the course of trid such immediacy does not, it seemsto me, become
so sgnificant in the pre-trid context unless some prejudice is done to one or
more of the non-settling parties. In this case the evidence is that there was no
prejudice occasioned by delay in disclosure and no allegation of prejudice.

Indeed, because of the growth of pre-trid and case management procedures
of various kinds it is likely that settlements of this kind will more and more
come to be disclosed, as in this case, long before trid or even before trid
datesare set. That isof course the situation in this case where much remains
to be done to prepare for trid. In such cases, as daoresad, immediae
disclosure is not as significant as disclosure occurring at tria unless of course
there is prgudice. What is needed is a clear understanding tha parties have
not changed their postions or put themsalves a risk in ways that would not
have occurred had they been aware of the settlement. | do not think tha
discussions of settlement between litigants constitutes a settlement that needs
to be disclosed but cearly arrangements between counsd to settle may
congtitute a settlement for these purposes long before written agreements
and final details are all committed to writing.

Accordingly, while Justice Dea recognizes the generd need for prompt disclosure, he
concludes that where a Mary Carte Agreement is entered into prior to the trid, the notion of
“prompt” disclosure requires only that disclosure be made before any steps are taken which

could prejudice the interests of the non-settling parties™ This would be determined based

on the evidence presented on a case by case basis.

In Margetts, the settling defendants had provided the non-settling defendant and the court
with copies of both the interim and find Mary Carte Agreements but had blocked out al
references to the settlement amounts.*

“0 Barbara Billingsley, “Margetts v. Timmer Estate: The Continuing Development of Canadian Law
Relating to Mary Carter Agreements” Alberta Law Review, (1998) 36 Alta. L. Rev. (No. 4) 1017

“ Margetts
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In Avis the Court held that proper disclosure must include al of the terms of a Mary Carter
Agreement except for the actud settlement figures® The court held tha the disclosure of

settlement figures is a matter for the discretion of the court.
In Margetts, Justice Dea stated:

There is nothing in knowledge of quantum arangements between the
sHtling parties tha needs be given to non-settling parties in order to
maintain the integrity of the process. Indeed, the giving of such information
seems to me to have two undesirable effects. Thefirst isthat such disclosure
would discourage settlement and that is of course contrary to the generd
policy of the law. Second is tha such knowledge in the trid judge would
probably disqualify him from hearing the case.”
Justice Dea while supporting the Avis ruling that the disclosure of settlement figures is a
matter of the courts discretion, does teke it one step further stating that the presumption

should be against disclosure of the settlement.*

In Avis it was concluded that disclosure, other than of amounts, must be made to the trid
judge and to the other parties to the action. Avis aso concluded that immediate disclosure
was required both to the court and to the other parties. However, in Avis the agreement was
made during trid and the necessity for prompt disclosure is clear. Prompt disclosure to the
other parties may not be necessary, as is intimaed by Justice Dea in Margetts, when the
agreement is reached before trial.

Practical Considerations

Now tha we have considered the cases, we thought it would be useful to consider the
practical concerns that counsel should have in deciding what type of agreement to enter into,
the circumstances where it might be too late to enter into the agreement and when

disclosure ought to be made.

2 Avis
3 Margetts at 52.

“ Barbara Billingsley, “Margetts v. Timmer Estate: The Continuing Development of Canadian Law
Relating to Mary Carter Agreements” Alberta Law Review, (1998) 36 Alta. L. Rev. (No. 4) 1017
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Both plaintiff and defence counsd must consider what they hope to achieve before entering
into a Mary Cate Agreement. A number of considerations must be addressed or the
agreement may fall to achieve what was intended. In fact, unless careful thought is put into
the agreement, there is a serious risk that the agreement could have completely unintended
and catastrophic results.

Let us address these concerns by considering the three stuaions where parties wish to
consder entering into such agreements. The first such stuation arises when one or more of
the defendants have minima exposure and it is in the interests of the plaintiffs and those
defendants to extricate them from the litigation. Motivations for settling include shortening
and/ or amplifying the trid and reducing the parties’ exposure to costs and, in the plantiffs
case, obtaning a contribution towards the costs of mounting an effective case againg the
non-settling defendants. 1n these circumstances, the settling defendants want to ensure that
in exchange for paying the plaintiff that they are excused from atending the trid and have
capped their clients exposure to dl parties. Most of these agreements do not provide for
any potentid future recovery by the settling defendants. The plaintiff is smply paid out and
the settling defendants attempt to extricate themselves entirely from the litigation.

The usud way to approach this type of agreement is to provide tha the plantiff will
indemnify the settling defendants in respect of any judgment that the non-settling
defendants might obtain against the seitling defendants. Frankly, this approach is
problematic. The non-settling defendants can and usudly will attempt to demonstrate that
the sattling defendants are substantidly a fault. This will reduce the amount they will
ultimately be obliged to pay to the plantiff. However, this type of settlement does not
actudly get rid of the crossclams. As a consequence, the cogts that have been incurred to
date by the non-settling defendants in defending such crossclams must be dedt with. The
usud gpproach to this issue is to provide that these costs have been taken into account in
reaching the settlement and will be bourne by one of the parties a the end of the lawsuit.
Snce past codts can be reasonably estimated, this approach may work well. However, if they
are to be bourne by the plaintiffs, the settling defendants have no assurance that the plaintiff
will actudly have sufficient funds a the end of the lawsuit to pay such costs. It is possible
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that the settling defendants could find themselves paying such costs a the end of the trid
notwithstanding the terms of the settlement.

However, the larger problem stems from the costs that will be incurred by the non-settling
defendants in the future. This has the potentid to be a significant problem if the case is
stled & an early stage and the costs of the trid are significantly higher than was anticipated
a the time of the agreement. Unless dl of the parties agree to a dismissd of those
crossclams & the time the agreement is entered into, afinding of ligbility & trid against the
sttling defendants could leave them exposed to a sgnificant cost award a the end of the
trial.® It is for this reason tha the non-settling defendants need to consider this potentid
future cost recovery before agreeing to a dismissd of any crossclams. Assuming the
agreement is disclosed a this stage, counsd for the non-settling defendants should review
the cost provisions carefully. If the plaintiff isliable for al future costs, then the non-settling
defendants may not want to agree to a dismissd of the crossclams unless they receive an
amount that takes into account the amount the non-settling defendant would be obliged to
contribute to the plaintiff’s costs after the trid. If the non-settling defendant is content to
see the settling defendants withdraw, then this amount may be easy to negotiate. However, if
the non-settling defendant would prefer tha the settling defendants remain as target
defendants at trial, then they may wish to be obstinate about the appropriate contribution. In
fact, | have seen proposed Mary Carte Agreements flounder on this issue. If the settling
defendant cannot properly assess its risks on codts, it may wel decide to refran from

entering into any agreement with the plaintiff.

Additiondly, the non-settling defendant needs to consder the utility of commencing or
continuing documentary or ora discovery of the settling defendants. It must ensure that it
has the ability to gather the evidence it requires to reduce its exposure to the plantiff by
demondirating the fault of the settling defendants. In complex cases, settling defendants
must recognize that their continuing discovery obligations might well make the proposed

agreement unattractive.

> Under the provisions of the Negligence Act the non-settling defendants would have a strong argument in
favour of recovering a percentage of the costs of defending the trial from the settling defendants.
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Another approach to such agreements is to dispense with the indemnity in favour of the
settling defendants. Instead it is agreed that the plaintiff will only pursue their clams aganst
the non-settling defendants on a severd basis. Where this is done the settling defendants
usudly request a bar order preventing the non-settling defendants from prosecuting any
cross or third party clams againgt them. This is redly a Pierringer Agreement and will be
discussed in more detail below. The advantage to this gpproach is that it actudly extricates
the settling defendants from the litigation and, when it can be negotiated, has significant cost
advantages for the settling defendants. This approach has become quite common in class
action litigation.* This approach tends to hide the cost question. In the leading case of
Ontario Nev Hare Warranty Prayam v. Cheran, Justice Winkler considered the argument that
such an agreement was proceduraly unfar to the non-settling defendants. He rejected this
contention. However, a close reading of the case indicates that the only unfarness argued
was substantive procedurd unfairness. The court was gpparently never asked to address, nor
did it address, the fact that the non-settling defendants would be obliged to bear dl of the
plantiff’s costs going forward. If this approach is adopted, usudly the crossclams are
setled on the basis of the costs incurred to date and the parties forget that the plaintiff’s
future costs will only be bourne by the non-settling defendants. In some cases this is only
far, but in othersit is not. However, Justice Winkler did recognize that to be procedurdly
far such an agreement could not deprive the non-settling defendants of their rights of

discovery.

That takes us to the second type of Stuation where such agreements are often negotiated.
These aise where the plantiff wants to settle with a subgtantidly at fault group of
defendants and guarantee themsalves a minimum recovery. The Avis case is typicd of such
agreements. In it the parties agree to guarantee the plaintiff’s minimum recovery and
continue the action agang the non-settling defendants.  If the minimum recovery is
premised on the plantiff’s and the settling defendants assessment of the likely degree of
contribution of the settling defendants, then the agreement usudly provides for severd
ligbility only againgt the non-settling defendants. The settling defendants wak away with

their exposure capped. However, they may have continuing discovery obligations. I the

“¢ Ontario New Home Warranty Programv. Chevron Chemical Company (1999), 46 O.R. (3d) 130.
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minimum recovery is based on 100% contribution towards the plaintiff’s damages, then such
agreements typicaly provide for a mechanism that alows the settling defendants to recover
some portion of their contribution depending on the result & trid. The agreement in Avisis

such an agreement.

That brings us back to the issue of disclosure and prejudice to the non-settling defendants.
Clearly, the best rule and possibly the mandatory rule is tha the agreement, excluding the
amounts pad, must be disclosed to the non-settling defendants as soon as possible after the
agreement is reeched. The earlier the disclosure the less likdly it is tha the non-settling
defendants will take steps in ignorance of the settlement that prejudices them. For example,
it is not uncommon for co-defendants to go easy on each other a examinations for
discovery. If the settling defendants are examined after the agreement is reached but before
the non-settling defendants are gpprised of the agreement, then the non-settling defendants
could suffer prgudice. In our opinion, settlements during trid are fraught with danger. If
the settlement occurs a a point after a materid witness has been examined, then even
immediate disclosure may not overcome the potentid prgudice to the non-settling
defendants. Although we are not aware of an example in Canada, Stuations could arise
where the Agreement has been made but there is no remedy for the prgudice suffered by
the non-settling defendants. In such a situation the court might refuse to permit the trid to
proceed or might well declare a migtrid. To put it more bluntly, while the courts have
suggested that disclosure will overcome any concerns that these Agreements will lead to
abuse, Stuations can be envisoned where immediate disclosure will not be sufficient to

address the non-settling defendants prejudice.

We wanted to address another issue that is suggested by the Margetts decison. In that case, it
would gppear tha the plantiffs smply settled and assgned their clams to the settling
defendants. This Mary Carte Agreement would permit the settling defendants to recover
more than they could under a section 2 Nedigge Ad clam. However, the agreement
goparently would not alow the plaintiffs any additiond recovery even if the damages proven
a trid exceeded the settlement amount. For argument’s sake, let us assume that the amount
paid to the plaintiffs was $1,000,000.00. Let us also assume that the court found the damages
were $25 million and that the split in liability between the settling and non-settling
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defendants was 50:50. The non-settling defendants would pay the settling defendants
$1,000,000.00, thereby totdly reimbursing the settling defendant for the amount pad to the
plaintiff.”” It seems incongruous tha the court could find that the plaintiff’s damages are
$25 million, the settling defendant is 50% a fault and the plantiff only recovers
$1,000,000.00 which ultimately is paid by the non-settling defendants. While the Alberta
courts did not seem disturbed by this fact, we suspect an Ontario court might be. We would
suggest dways providing for some additiond recovery by the plaintiff in such circumstances.
We believe that the approach taken by the partiesin the Avis case is the preferable one.

That takes us to the issue of trying such cases in front of ajury. The jury clearly must be
informed of the particulars of the agreement and they must be explained to the jury by the
trid judge. However, a jury does not have the experience of a trid judge and cannot
properly evauate the changes in strategy that are occurring soldly do to the existence of the
Agreement. An analogous situation will illustrate what can happen. It is taken from an actual
cae. A dngle vehicle accident occurs where a passenger is killed. The driver of the van
contends that he was run off of the road by another driver. In this case, the family of the
deceased passenger can only recover $200,000.00 in damages if the driver’s story is believed.
However, if the driver himsdf is a fault, then the family has access to $5 million of
insurance. The same insurer provides both primary third party ligbility coverage to the
driver and unidentified motorist coverage to the plaintiffs. Asexpected, the defence filed on
behaf of the driver blames the unidentified driver for the accident. The insurer in its
defence under the unidentified motorist coverage admits that the unidentified driver is at
fault for the accident. Although this does not hgppen in most unidentified motorist clams,
there is nothing improper about the insurer making an admission which is in its best
monetary interests. However, both defendants served jury notices. We contended that the
jury would not know that both defendants were insured by the same insurer and would
smply not understand why we were attempting to prove that the driver was a fault when
both of the defendants were blaming the accident on the unidentified driver. The lae
Justice Morin struck the jury and commented that to alow the maiter to proceed before a
jury without any awareness of the strategy tha was a play would render the trid a sham.

“" 1t must be remembered that the Court of Appeal specifically commented that the settling defendants
could not recover more than they paid from the non-settling defendants.
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Smilar Stuations are bound to arise if juries are asked to judge cases where Mary Carte

Agreements exist. However, we are aware of cases involving Mary Carte Agreements which

have been tried by juries.

Before entering into a May Cartee Agreement, or if you find yoursaves on the outside of

such an agreement, we would suggest considering the following questions when reviewing it:

1.

I's the Agreement intended to cap the plaintiffs damages or does it only provide
afloor for them?

Arethe costs already incurred by all of the parties dealt with?
Arethe costs of al of the parties subsegquent to the Agreement dealt with?

Are dl potentid outcomes a trid addressed? Should there be a basket clause
that would deal with unanticipated or unlikely results?

Have the settling parties terminated any agreements or understandings with the
non-settling parties that could lead to prgudice if the agreement is not disclosed
in atimely fashion or during negotiation of the Agreement?

Have the settling parties disclosed dl agreements or understandings they have
had with the non-settling parties which could affect the enforcesbility of the

Agreement?

Have any of the parties entered into agreements or understandings with the non-
sitling parties that could affect the enforceability of the Agreement and, if <o,
would disclosure of these understandings or agreements prgjudice the disclosing

party?

If consdering entering into an Agreement & trid, has the triad reached a point

where any prejudice to the non-settling party cannot be undone?

Are any non-parties affected by the Agreement? (for example, does the

agreement impinge on the subrogation rights of non-parties)
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10. If the Agreement involves a person under disability, is there a risk that the
Agreement will not be approved by the Court?

11. I's there a jury? What impact will its presence, assuming it is not struck, have on
the trial?

There is one find caveat that would point out with respect to these Agreements. Thereisa
sgnificant risk of being embarrassed if one fals to accurately predict the result at trid. For
example, as the discusson on Avis demondrates, where a plantiff underestimates the
ultimate damages awvarded a trid in the Agreement, the plaintiff will actudly recover a sum
smdler than the trid damage award. In the example posted by the judge in Avis, the
plaintiffs would recover $1,500,000 less than they would have & trid. Smilar and equaly
embarassng stuations can arise for the settling defendants.  Clients need to have this

explained to them in the clearest possible terms.
Pierringer Agreements

We have indirectly dready discussed Pierringer Agreements. In redity, a Pierringer Agreement
is smply a variation of the classc Mary Carte Agreement. The classic Pierringer Agreement
provides tha the plaintiff will recover against the non-settling defendants on a joint and
severd bass but with the plaintiff’s damages reduced by the liability of the settling
defendants. A so-cdled bar order is obtained which prevents the settling defendants from
continuing any cross-clams or third party clams againg the settling defendants. The clams
agang the settling defendants are dismissed and there is no longer any defence costs
incurred by the settling defendants. A term of many orders approving a Pierringer Agreement
provides tha the settling defendants are ill obliged to make full production, be examined
for discovery and make themselves available as witnesses at trial.

The plaintiff then attemptsto prove his or her case againg the non-settling defendants. The
tenson a the trid flows from the fact tha the plaintiff will attempt to prove that the non-
settling defendants are not at fault or are only minimally at fault and the plaintiff will attempt
to prove the opposite. As the sttling defendants are not actudly represented a trid by
counsdl, plaintiff’s counsel isleft with the unenviable task of not only proving the negligence
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of the non-settling defendants but defending the attacks of the non-settling defendants upon
the settling defendants.

These agreements must be approved by the Court to be implemented. This is due to the
fact that the bar order must be obtained. Unlike Mary Cate Agreements this disclosure
usudly involves the disclosure of the amount received from the settling defendant. To date,
arguments by non-settling defendants that bar orders are substantidly unfar to the settling
defendants have been rgected by the courts. However, none of the cases to date has
expresdy raised the issue of the potentia unfairness of making a deep pocket non-settling
defendant jointly and severdly liable with a number of impecunious non-settling defendants
to the plantiff. 1t may be tha if the settling defendants have assets in excess of what they
are offering to settle the clam, that the degp pocket non-settling defendant is losing a
substantive right. That would be the potentid right to split the liability of the impecunious
non-settling defendants between the deep pocket non-settling defendants and the solvent
settling defendants.

A numericd example may assst in explaining this concern. Let us assume that the plantiff’s
damages would assess @ $5 miillion; that defendant A is probably 50% at fault for the
accident and has $5 million in insurance that defendant B, a municipdity, has significant
insurance and may only be 10% & fault for the accident and that the remaining defendants
have no assets and are likely 40% at fault for the accident. If the plaintiff and defendant A
agree to enter into a Pierringer Agreement pursuant to which A will pay $1 million, then the
municipality may suffer substantive prejudice if abar order is made. The municipality will be
obliged to pay 50% of the damages as it is jointly and severdly liable with the impecunious
defendants for $2.5 million. On the other hand, if A remained as a defendant it is arguable
tha the 40% owed by impecunious defendants ($2 million) would be split in the retio of 5:1

as between A and B reducing B’s exposure from $2.5 million to slightly under $2.2 million.

In most cases this result is unlikely to occur. In the above example, if the Pierringer
Agreement received court approvd, then the plaintiff would only recover $3.5 million
instead of $5 million and would be unlikely to enter into the agreement. However, a plaintiff
might enter into such an agreement if he or she was desperae for cash or if his or her

counsel misjudged the exposure of A.



The potentid for a Pierringer Agreement to result in substantive unfairness to some of the
settling defendantsisred. | am aware of one case where this issue may well find its way to
the Court of Appeal. How that court will deal with this problem is difficult to predict.

The advantages of a Pierringer Agreement for the settling defendant are obvious. However,
there can be advantages for the non-settling defendants as well. If the settling defendant is
paying out dl or mogt of its assats, then the non-settling defendants will not suffer any
substantive prgjudice. The fact that the settling defendant will not be represented at trid
may make it easier to demongtrate that the settling defendant is substantidly at fault. If the
settling defendant is substantidly a fault for the accident and the remaning deep pocket
defendants have minima exposure, the clam may be less atractive to top rated plaintiff’s
counsdl. The Pierringer Agreement may effectively ensure that the file stays with the counsd
who dready has it. The downside is that the court, being avare of the agreement, may be
inclined to focus its attention on the remaining deep pocket defendantsin away it would not

have if the agreement had not been entered into.

All of these types of agreements are redly methods used by defendants to minimize the
impact of the 1% rule. They are complex agreements that require careful thought and
consderation before they are entered into. They hold the potentid not only to minimize a
defendant’s exposure to liability and costs but dso to embarrass the clams examiner and

defence counsel if they migudge what actually occursat trial.

Stephen R. Moore

June, 2006
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