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The recent decision of Mr. Justice Spence in
Isofoton S.A. v. The Toronto-Dominion Bank should
be of interest to our institutional, particularly
banking, clients and generally any clients who
suspect they may have been the victim of fraud.
In that case, Justice Spence granted an order in
favour of the applicant to obtain the banking
records of a party suspected of defrauding the
applicant of over $3 million. The unique nature
of the disclosure order was that it was directed
not to the alleged fraudster, but to the fraudster’s
bank, in this case TD. The disclosure order was
made to assist the applicant in investigating the
fraud and determining what happened to its
funds.

The applicant, Isofoton, contracted with AES
for the purchase of silicon. As part of the con-
tract, Isofoton paid AES a deposit of approxi-
mately $3.2 million. The deposit was wired to
AES’s bank account with TD. Subsequent to the
payment of the deposit, AES failed to deliver
the product as promised and began making
excuses for its failure to honour the contract,
including blaming its supplier. Repeated com-
munications between Isofoton and AES and
AES’ alleged efforts to obtain the product led
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nowhere. Isofoton demanded the return of its
money, and AES ceased responding to
Isofoton’s communications.

Isofoton then hired a private investigator, who
determined that AES did not even exist as a
legal entity, and that its office was a residential
address.

Armed with these facts, Isofoton sought a court
order requiring TD to disclose AES’s banking
records in order to show what happened to
Isofoton’s $3.2 million deposit. This would
assist Isofoton in its efforts to establish its claim
against AES and locate and preserve the funds.
The application before the court was brought
without notice to either TD or AES.

Justice Spence granted the order requested.
In doing so, he set out the facts a party must
establish in order to obtain such court relief.
The factors are:

• whether the applicant has provided evidence
sufficient to raise a valid and reasonable claim;

• whether the applicant has established a rela-
tionship with the third party (TD) from whom
the information is sought such that it establishes
that the third party is somehow involved in the
acts complained of;

“The recent decision of Mr. Justice Spence...should be of interest
to our institutional, particularly banking, clients and generally
any clients who suspect they may have been the victim of fraud.”
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“It is important to consult with counsel at the very earliest stages
of the discovery of a potential fraud, as counsel can be very useful in assisting in
the investigative process ...”

2

with the order, counsel can assist in resolving
this issue with opposing counsel or seeking the
court’s directions on the issue of costs. As well,
counsel can assist the client in determining if
there is any possibility that the institution’s
customer will commence a claim against it for
complying with a court order and if such a con-
cern exists, can seek the court’s directions prior
to compliance.

Others should be aware that a Norwich order
can be a powerful and useful tool to assist in
information gathering prior to commencing
costly and lengthy legal proceedings. Together
with Anton Piller orders (civil search and seizure
orders) and Mareva injunctions (orders freezing
assets prior to trial), a Norwich order is a very
useful pre-trial remedy available to parties who
believe they have been defrauded. It is impor-
tant to consult with counsel at the very earliest
stages of the discovery of a potential fraud, as
counsel can be very useful in assisting in the
investigative process, both in terms of getting
information and ensuring that such information
is properly obtained so that it will be admissible
in court.

A second part of this series of articles will
focus on Anton Piller orders and their effective-
ness as investigative tools and to preserve
evidence. The last in the series will deal with
Mareva injunctions, which preserve assets
pending trial so that a plaintiff can later collect
on any judgment obtained.

• whether the third party is the only practicable
source of the information available;

• whether the third party can be indemnified
for costs to which the third party may be
exposed because of the disclosure; and

• whether the interests of justice favour the
obtaining of disclosure.

Justice Spence found that Isofoton met all of
these factors. Based on the evidence, it
appeared Isofoton had been defrauded, or at
the very least, that its funds had been convert-
ed. Although TD was not involved in the fraud
in the sense of actively and knowingly partici-
pating, it was involved in receiving the funds on
behalf of AES and to the extent funds left that
account, in disbursing them from AES’s
account. TD was the only practical source of
the information (in the circumstances it was not
likely AES would comply with a request for the
information on a timely basis!). Isofoton agreed
to pay TD’s reasonable costs of gathering and
disclosing the information.

Accordingly, in the interest of justice, Justice
Spence granted the order sought, which is
called a Norwich order, named after the first
case in which such an order was made.

Our institutional clients, particularly banks,
ought to be aware of this decision. If and when
they are faced with a Norwich order, they
should immediately retain counsel to assist
them in complying. They are entitled to their
costs, and if a provision to that effect is missing
from the order or there is a dispute over the
amount of costs claimed by the party complying
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“Lenders and other members of the factoring community should
be aware of the potential impact of a recent ruling on a priority fight over the
accounts receivable of a bankrupt company.”
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FFAACCTTOORRIINNGG AAGGRREEEEMMEENNTTSS ::
SSEECCUURRIITTYY OORR SSAALLEE OOFF AASSSSEETTSS??

Lenders and other members of the factoring
community should be aware of the potential
impact of a recent ruling on a priority fight over
the accounts receivable of a bankrupt company.
One of the issues that the court had to consider
was the application of a factoring agreement.
Canadian courts have always struggled with fac-
toring agreements. Are they security agreements,
or are they merely a sale of accounts receivable?

The latest chapter in this debate occurred in
2811472 Canada Inc. (C.O.B. Acorn Partners) v.
Royal Bank of Canada. In this case, the Royal
Bank of Canada (“RBC”) lent money to
Molnar Industrial Maintenance Ltd. (“Molnar”)
and took security by way of General Security
Agreement (the “RBC Security”). Prior to
Molnar’s bankruptcy, and after the Bank had
demanded payment of its loans, Molnar entered
into factoring agreements with 2811472 Canada
Inc. (“Acorn Partners”) under which Molnar
purported to assign its accounts receivable to
Acorn Partners. Acorn Partners never sought,
and RBC never agreed, to subordinate the RBC
Security to that of Acorn Partners. Once
Molnar became bankrupt, a priority dispute
arose between RBC and Acorn Partners with
respect to Molnar’s accounts receivable.

First Acorn Partners argued that its factoring
agreements were merely a purchase of Molnar’s
accounts receivable. But Acorn Partners subse-
quently argued that its factoring agreements
constituted security arrangements, pursuant to
which Acorn Partners acquired a Purchase
Money Security Interest (“PMSI”) in Molnar’s
accounts receivable.

The court was skeptical about Acorn Partners
position that it either entered into an agreement
of purchase and sale or, alternatively, had a
PMSI in Molnar’s account receivable. But the
court gave an opinion on Acorn Partners’ argu-
ment that it had a properly perfected PMSI in
the accounts receivable. In dismissing Acorn
Partners’ motion, the Honourable Justice Forget
made the following findings:

• Acorn Partners could not have a properly
perfected PMSI, since the funds advanced by
Acorn Partners to Molnar were not used to
acquire or create the collateral over which
Acorn Partners claimed its PMSI; and

• irrespective of point (1), the pre-existing RBC
Security already encumbered all of Molnar’s
“accounts and book debts”. Absent a subordi-
nation agreement with RBC, Molnar was
therefore not in a position to assign its
accounts receivable to Acorn Partners.

Acorn Partners appealed the Honourable Justice
Forget’s decision to the Ontario Court of
Appeal. In a unanimous decision, the appeal was
dismissed and the Court of Appeal confirmed
that RBC had priority over Molnar’s accounts
receivable.

When considered in conjunction with the
Supreme Court of Canada decision in First
Vancouver Finance v. Minister of National Revenue, it
appears that this decision has clarified the nature
of factoring agreements under the Personal
Property Security Act (Ontario). Specifically,
factoring companies must recognize:

• when an existing creditor has security in the
present and after acquired accounts receivable
of the debtor, then absent a subordination
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agreement, the courts will find that the factor-
ing agreement does not have priority to the
pre-existing security;

• it is difficult for a factoring company to prove
that its factoring arrangement and by exten-
sion, the security taken in the debtor’s
accounts receivable, forms a PMSI, since the
factoring company first must prove that its
proceeds were used to create or acquire the
collateral that is subject to the PMSI; and

• should a factoring company attempt to pur-
chase accounts receivable that have previously
been encumbered by the debtor, it does so at
its peril, since a pre-existing secured creditor
with a properly perfected security interest has
priority to these proceeds.

Factoring agreements have a role to play in cor-
porate finance (particularly with companies fac-
ing a liquidity crisis), however, their priority will
be subject to pre-existing creditor rights in that
same security.

FFOORREEIIGGNN BBIIDDDDEERR GGEETTSS GGOO--AAHHEEAADD
TTOO PPRROOTTEESSTT UUNNDDEERR TTRRAADDEE
AAGGRREEEEMMEENNTT

This article previously appeared in the November 23,
2007 edition of the Lawyers’ Weekly.

A recent decision of the Canadian International
Trade Tribunal (CITT) opens the door for for-
eign bidders to launch procurement bid protests
against the federal government under the
Agreement on Internal Trade (AIT), a domestic
intergovernmental trade agreement between the
federal and provincial governments aimed at

fostering inter-provincial trade.

In Northrop Grumman Overseas services Corporation
v. the Department of Public of Works and Government
Services (CITT File No. PR-2007-008),
Grumman, a US-based company, filed a com-
plaint with the CITT in relation to a procure-
ment for the supply of infrared sensor targeting
pods for the Department of National Defence’s
CF-18 fighter aircraft. Grumman alleged in its
complaint that the government’s evaluation of
Grumman’s bid was not performed in accor-
dance with the specified bid evaluation method-
ology. Grumman complained that the govern-
ment failed to award it certain evaluation points
and incorrectly awarded evaluation points to the
winning bidder, Lockheed Martin, another for-
eign bidder. Grumman requested that the con-
tract awarded to Lockheed be terminated, that
the government re-evaluate the bids, and that
Grumman be selected as the winning bidder.

Before considering the merits of Grumman’s
complaint, the CITT asked the government to
file submissions addressing whether the CITT
had jurisdiction to investigate the complaint
given that Grumman was a foreign company
and the only applicable trade agreement was the
AIT. Typically, complaints received by the CITT
from foreign bidders involve procurements sub-
ject to the North American Free Trade
Agreement (NAFTA), under which standing of
foreign bidders is well established. However,
NAFTA did not apply to the procurement in
this case.

In response to the request for submissions, the
government took the position that Grumman
did not have standing to make a complaint
involving a procurement under the AIT alone
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and requested the CITT dismiss Grumman’s
complaint. The government’s position was con-
sistent with several previous decisions in which
the CITT concluded that to have standing to
bring a complaint under the AIT, a complainant
must be a “Canadian supplier” as defined by the
AIT.

In its decision released September 12, the CITT
brought much needed clarity to the question of
standing of foreign bidders and determined that
Grumman was not precluded from bringing a
complaint before the CITT merely because of
its nationality.

In arriving at its decision the CITT examined
the CITT Act, its Regulations, and the AIT. The
CITT Regulations set out three specific criteria
which must be met before the tribunal can
accept a complaint: first, the complainant must
be a “potential supplier”; second, the complaint
must be in respect of a contract designated
under one of the applicable trade agreements;
and third, the complaint must disclose a reason-
able indication that the procurement has not
been carried out in accordance with the pro-
curement requirements set out in the trade
agreement governing the designated contract. In
this case, Grumman argued the government did
not comply with the bid evaluation requirements
under article 506 of the AIT.

The tribunal had no difficulty determining that
Grumman was a “potential supplier” as required
to satisfy the first criterion. The CITT found
there was no nationality requirement in the defi-
nition of potential supplier in either the Act or
the Regulations. Nor did it find any prohibition
against foreign suppliers in the provisions of
the AIT on which Grumman based its com-

plaint. The tribunal also found that the contract
was designated under the AIT and that
Grumman’s complaint met the threshold for
investigation required by the third criterion.

The CITT rejected the government’s argument
that the guiding principles set out in articles
101(3) and 501 of the AIT, which speak of
removing barriers for “Canadian suppliers” and
fostering trade “within Canada”, imply a general
exclusion of foreign bidders. The tribunal
instead interpreted these provisions as merely
expressions of broad objectives rather than
substantive provisions mandating how those
objectives are to be met.

The Tribunal confirmed that if the government
procuring entity wants to restrict a procurement
governed by the AIT to Canadian suppliers, the
procuring entity may do so if the procurement
meets certain additional requirements set out in
article 504 of the AIT. The CITT viewed the
permissive nature of this nationality exclusion
as support for its conclusion that foreign suppli-
ers are not intended to be restricted from bid-
ding on all procurements under the AIT and
likewise they are not intended to be excluded
from accessing the AIT’s dispute resolution
mechanisms on the basis of nationality.

After deciding Grumman had standing to file its
complaint, the tribunal allowed Grumman’s
complaint in part and recommended that the
government re-evaluate all the bids.

The government has declined to comply with the
CITT’s recommendation pending the outcome
of an application for judicial review filed in the
Federal Court filed in early October, 2007.
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“In a decision that has spawned a great deal of discussion within
the construction industry, the Court of Appeal has upheld a lower court ruling
that the installation of an assembly line in an auto manufacturing plant did not
give rise to construction lien rights.”

C O M M E R C I A L  L I T I G A T I O N  U P D A T E

B L A N E Y  M c M U R T R Y | E X P E C T  T H E  B E S T  | J A N U A R Y  2 0 0 8

KKEENNNNEEDDYY EELLEECCTTRRIICC:: AASSSSEEMMBBLLYY LLIINNEE
IINNSSTTAALLLLEERR DDEENNIIEEDD LLIIEENN RRIIGGHHTTSS

In a decision that has spawned a great deal of
discussion within the construction industry, the
Court of Appeal has upheld a lower court ruling
that the installation of an assembly line in an
auto manufacturing plant did not give rise to
construction lien rights.

In Kennedy Electric (“Kennedy”) v. Dana Canada
Corporation (“Dana”), Dana was retained to man-
ufacture frames for F-150 Ford trucks. Dana in
turn hired Rumble Automation Inc. (“Rumble”)
to design and install the assembly line that
would be used for the manufacturing process.
The assembly line was to be housed in a new
addition being constructed for an existing Dana
plant.

Kennedy was retained by Rumble as a subcon-
tractor for some of this work. In particular,
Kennedy was required to disassemble the
assembly line at offsite locations where it was
being tested and then install the line in Dana’s
plant. The assembly line to be installed was not
insignificant. It included 100 mezzanine plat-
forms and 165 robots. It was bolted to the floor
with 2,000 to 3,000 bolts. It weighed 500,000
tons, was 20 feet high and covered 100,000
square feet of space.

Following a dispute between Rumble and
Kennedy, Kennedy was locked out of the site.
Kennedy and its subcontractors then registered
construction liens and sued Rumble and Dana.
Rumble’s subsequent bankruptcy meant that the
only remedy available to Kennedy was its con-
struction lien claim against Dana’s interest in the

lands upon which the manufacturing plant was
located.

At the trial level and then again following an
appeal by Kennedy to the Divisional Court, it
was held that Kennedy did not have lien rights
since the assembly line was not an “improve-
ment” to the lands, as that term is defined by
the Construction Lien Act (the “Act”). Some of the
important findings made by the trial judge
included the observations that: (a) Kennedy had
no involvement in the connection of the assem-
bly line to the building; (b) Kennedy had no
involvement in the construction of the new
addition; (c) the construction of the new addi-
tion and the installation of the assembly line did
not comprise one “integrated construction proj-
ect”; and (d) the assembly line was portable, and
fully capable of being disassembled, removed
and installed at another site (although the cost
of doing so was estimated to be in the range of
ten million dollars).

In a unanimous decision, the Ontario Court of
Appeal upheld the ruling that Kennedy’s instal-
lation of the assembly line did not give rise to
construction lien rights. Significantly, the court
noted that whether the services at issue qualify
as an “improvement” is a “fact-finding exercise”
and that it was open to the trial judge to find
that no lien arose on the basis of the findings of
fact made. For the construction industry, this
means that the determination of lien rights will
continue to be based on the unique facts of
each case.

But the following statement from the Court of
Appeal, which made its ruling after a careful
review of a number of cases dealing with similar
issues, gives an indication of when lien rights
are likely to be found:
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“Each case will depend on its facts. In most
cases, the installation or repair of machinery
used in a business operated in a building, par-
ticularly where the machinery is portable, will
not give rise to lien rights under the CLA. On
the other hand, where machinery is installed in
a building for the use of a business and is
completely and permanently integrated into
the building, a lien claim will arise.”

There is no doubt that this case will continue
to be a hot topic of discussion and that the lien
rights of various suppliers will continue to be
debated from project to project. However, the
court’s decision must be given careful considera-
tion when assessing the lienability of services
and materials supplied to projects in Ontario.

PPUUBBLLIICCAATTIIOONNSS AANNDD SSEEMMIINNAARRSS

Implied Obligation of Good Faith in
Contracts - by Rod Winsor

In recent years commercial clients have been
forced to address the possible implications of
an implied obligation of good faith in contract.
The apparent simplicity of the subject masks a
number of difficult issues and considerations.
While many jurisdictions have mandated at least
limited obligations of good faith in contracts,
the issues remain highly controversial in Canada.

In light of this, it is important that all parties
entering into contracts have an understanding of
the issues and their potential effect on their con-
tractual rights and obligations.

Canada Law Book has just published a text on
the subject written by Rod Winsor, a partner in
our Commercial Litigation Group.

Some of the questions addressed include:

• whether an implied obligation of good faith in
contract exists in Canada;

• what qualifications should in any event apply
to such an obligation;

• to whom is such a duty owed;

• the standard of care required to constitute
good faith; and 

• the additional obligations which a contracting
party may face in the absence of good faith.

In Good Faith Rod has identified the underlying
questions, summarized and analyzed the existing
Canadian law and provided an outline of how
the law may evolve. He also addresses in detail
the practical consequences for contracting parties.

Geza Banfai will be co-chairing Osgoode Hall
Law School’s CLE program, The Intensive Course
in Construction Law on January 28 and 29, 2008 in
Toronto. Howard Krupat will be speaking at
the same conference on the topic, “Avoiding
and Handling Construction Disputes”.

Andrew Heal be speaking this February 7,
2008 at the 14th Canadian Institute Provincial/
Municipal Government Liability Conference on
“Successful Strategies for Defending Against
Negligent Building Inspection Claims”

Howard Krupat will be speaking at the Halton
Construction Institute’s seminar for the
Ontario Road Builders Association, being held
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tionally.
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February 19th through 21st, 2008. Howard’s
topic will be “Interpreting and Applying
Construction Contracts on the Jobsite”.

John Wolf will be a guest panel member at the
Canadian Shopping Centre Law Conference of
the International Council of Shopping Centers
(ICSC) to be held in Toronto on March 7, 2008.
John will be speaking about “Managing the
Tenant Default Process”.

Geza Banfai will be co-chairing the
“Negotiating Construction Contracts” program,
sponsored by Canadian Institute, in Edmonton,
Alberta. He will also be running the workshop
“Effective Negotiating Styles for Construction
Projects: Finding the Right Fit For You” at the
same conference.

Andrew Heal will be a speaker on May 29,
2008 at the Ontario Bar Association’s seminar,
“Construction Remedies, Beyond the Lien”.
Andrew’s topic will be “A Novel Alternative:
Section 34 of the Personal Property Security Act”.
Howard Krupat will be speaking at the same
seminar on “Pursuing the Insolvent
Construction Company: Acting for a Lien
Claimant or Trust Claimant in Bankruptcy and
CCAA Proceedings”.

The firm’s Architectural/Construction/Engineering
Services (ACES) Group will be presenting this
important information session for clients at our
offices on Thursday, February 28, 2008.

Speakers will include: Geza Banfai, Michele Hecke,
Bill Anderson, Andrew Heal, Howard Krupat, Lea
Nebel, Robert Taylor, Mala Joshi, Janet Bobechko,
Robert Muir and Tanya Litzenberger.

Thursday, February 28, 2008
8:30 a.m. - 12:00 noon
To be held at the Offices of Blaney McMurtry LLP
2 Queen Street East, 15th Floor, Toronto

REGISTRATION
Telephone
Call our RSVP line at 416.593.3974

Online
Register at www.blaney.com/register.htm

For the full agenda and registration information:
www.blaney.com/register.htm
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