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WhAT’s AN EMPLOYER TO DO? WhEN
is DisciPLiNE AN APPROPRiATE
REsPONsE TO A FALsE hUMAN
RighTs cOMPLAiNT?

Elizabeth J. Forster

Human rights complaints filed by employees can

be expensive for employers, both in investigating

the complaints and defending a complaint before

the Ontario Human Rights Tribunal (the

“Tribunal”). 

As employers are vicariously liable for the actions

of  their employees, they can be the subject of

complaints even if  senior management was not

aware of  the offending behaviour in cases where

those actions are done during the course of

employment.1

There are, however, cases where complaints are

unfounded. Employers often inquire as to what

they can do to recoup the losses they have suf-

fered as a result of  these complaints. The short

answer is nothing. The law is clear that the

Tribunal has no jurisdiction to make costs awards

against unsuccessful claimants. The parties are

left to absorb their own legal fees and any other

costs associated with the complaint.

Employers also inquire as to whether they can

terminate an employee who files a false com-

plaint. Again, the answer is often “no.” The Code
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provides employees with protection against

reprisal or threats of  reprisal. Section 8 of  the

Code provides:

Every person has a right to claim and

enforce his or her rights under this Act,

to institute and participate in proceedings

under this Act and to refuse to infringe a

right of  another person under this Act,

without reprisal or threat of  reprisal for

so doing. 

The Tribunal has never specifically addressed the

issue of  whether employees can obtain the pro-

tection of  Section 8 of  the Code when they

knowingly file a false human rights complaint.

However, in Staniforth et al. v. C.J. Liquid Waste

Haulage Ltd. et al., 2009 HRTO 717, the Tribunal

stated that it was “questionable,” noting:

It is questionable whether a person who

knowingly makes a false allegation of  dis-

crimination is protected from reprisal

under section 8 of  the Code. I am doubt-

ful that if  an employer was to, for exam-

ple, take disciplinary action or terminate

a person for knowingly making a false

allegation of  discrimination whether this

would constitute reprisal.

However, in that case the adjudicator ultimately

determined that he did not have to determine

that issue. 

“As employers are vicariously liable for the actions of  their 
employees, they can be the subject of  complaints even if  senior 
management was not aware of  the offending behaviour ...”

________________
1 Jones v. Amway of  Canada, Ltd. et al., 2001 CanLII 26217, aff ’d at [2002] O.J. No. 1504.



“The Tribunal further held that while the Applicant must show

that the Respondent intended to reprise against him, he was entitled to advance the

claim even if  his claim of  discrimination was not substantiated.”
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The Tribunal has found that a disciplinary

response to an unmeritorious human rights com-

plaint can constitute a reprisal contrary to the

Code (the protection against a reprisal is triggered

as soon as the employee makes an allegation of

discrimination or harassment under the Code).

However, in these cases the Tribunal was satisfied

that the complaint was bona fide even though it

was without merit. 

For example, in Bertrand v. Primary Response Inc.,

2010 HRTO 186, an employee engaged in a dis-

pute with his supervisor and falsely alleged that

his supervisor used a racial epithet. Senior man-

agement met with him the following day with the

intention of  disciplining him for insubordination.

During the course of  the meeting, the Applicant

claimed that the only reason he was being disci-

plined was because of  his colour. He was then

terminated for his unfounded allegations of

racism. 

The employee filed a complaint alleging both dis-

crimination and reprisal. The Tribunal dismissed

the allegations of  discrimination, but it did find

that the termination was as a result of  a reprisal.

The Tribunal found that in raising his race as a

possible ground for termination the Applicant

was in fact “claiming” his rights under the Code

and, therefore, was entitled to the protection of

section 8. The Tribunal further held that while

the Applicant must show that the Respondent

intended to reprise against him, he was entitled to

advance the claim even if  his claim of  discrimi-

nation was not substantiated. 

Further, the Tribunal held that while an Applicant

cannot “maliciously make a claim that s/he

knows not to be true in order to gain some

advantage,” the claim need not be proved so long

as the belief  in the claim is found to be genuine-

ly held. The Tribunal was satisfied that the

Applicant honestly believed that the discipline

was racially motivated and thus the Applicant was

free to advance his claim of  reprisal. 

The result was the same in Anamguya v. Intercon

Security Limited, 2011 HRTO 2186. The Tribunal

dismissed an allegation of  discrimination, but

found that while the Applicant could not estab-

lish that he had been the victim of  sexual harass-

ment, there was no reason to believe that he had

deliberately made a false claim. Accordingly, the

Tribunal found his termination as a result of  fil-

ing the false claim to be a violation of  the Code. 

Although the Tribunal has not yet rendered a

decision dealing with the issue of  whether disci-

plining an employee for deliberately filing a false

claim is a violation of  section 8 of  the Code, its

comments in other decisions suggest that this

would not be a violation of  the Code. 

However, even if  it can be shown that the

Applicant deliberately filed a false claim of  dis-

crimination, an employer would still have to

establish that this conduct was sufficiently serious

to justify termination for just cause. In the union-

ized workplace arbitrators seem to be willing to

make this finding in appropriate cases.

For example, in Cold Metal Products Company Ltd.,

1992 CarswellOnt 5457, an employee filed a false

allegation of  assault against a co-worker. After an

investigation, the employer determined there was

no merit to the complaint and terminated the

employee. The employee’s grievance was dis-

missed as the arbitrator held the employee now
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“The termination was upheld as the arbitrator found she made false
allegations to punish the co-worker because she was unhappy with the fact that he
had criticized her behaviour.”

E M P L O Y M E N T  U P D A T E

had “impossible relations” with management, his

union and his fellow workers and thus the work

relationship had been poisoned and a return to

work impossible. 

In Aspen Planers Ltd. (2010), 200 LAC (4th) 100,

two employees made an allegation that a co-work-

er brought a handgun into the company lunch-

room, loaded it in front of  them and made vio-

lent threats. The co-worker was arrested and

imprisoned. The criminal charges were eventual-

ly dropped against him and, after an investigation,

the employer concluded that the incident was fab-

ricated and terminated the two grievors. Their

grievances were dismissed. The arbitrator con-

cluded that there were no mitigating factors

which would cause him to vary the penalty of  ter-

mination. They had caused serious harm to their

co-worker and the employer had lost all trust in

them.

In D.B. Ontario Inc., 2014 CarswellOnt 18210, an

employee made an allegation that a supervisor

assaulted him. There was a video of  the event

which showed that the supervisor had not

assaulted the employee. As a result, the employee

was terminated. The arbitrator upheld the termi-

nation on the basis that his deliberate and false

accusations were such as to “effectively sever the

bond of  trust essential to his ongoing employ-

ment relationship.” 

Finally, in Oshawa Foods (1996), OLAA No. 471,

an employee was terminated for making false alle-

gations of  sexual harassment against a co-work-

er. The termination was upheld as the arbitrator

found she made false allegations to punish the

co-worker because she was unhappy with the fact

that he had criticized her behaviour. 

One case in which an arbitrator did not uphold a

termination for a false allegation of  sexual assault,

sexual harassment and sexual discrimination, was

OPSEU v. Ontario, 2001 CanLII 25766. In this

case, the arbitrator found that the employee delib-

erately filed a false allegation in order to obtain an

upgrade of  her job. The arbitrator noted that

accusing someone of  sexual assault and harass-

ment is a very serious matter and that “false alle-

gations of  sexual harassment cannot be tolerat-

ed.” The arbitrator drew a distinction between

claims of  no merit and bad faith claims and stat-

ed:

There is a profound difference between

concluding that a claim, on a balance of

probabilities standard, is unfounded and a

conclusion that a claim is filed in bad

faith. Bad faith requires an improper

motive. It is entirely different than a find-

ing that the claim could not be sustained.

The grievor was not discharged for filing

a claim that could not be substantiated on

a balance of  probabilities. She was dis-

charged for filing a claim in bad faith.

Notwithstanding the grievor’s serious conduct, an

arbitrator decided to reinstate her without back

pay with a lengthy suspension of  almost two

years. It may be because the employer was such a

large employer that the arbitrator felt that the

grievor would have learned an important lesson

and could reintegrate into the workplace. Given

the weight of  other authority, it is doubtful

whether this result would have prevailed with a

smaller employer.

summary

When considering the appropriate response to

unfounded allegations of  discrimination or
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“The poster entitled ‘Employment Standards in Ontario’(Version

6.0) is required to be posted in the workplace in a location likely to come to the 

attention of  employees.”
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harassment, employees should first have regard to

whether the complainant is protected by section

8 of  the Human Rights Code. This will depend, not

on the merits of  the complaints, but whether the

complainant legitimately believed that he or she

was the victim of  discrimination or harassment. 

It is only if  the employer can show that the

Applicant deliberately made a false complaint that

it can take disciplinary action.

Once that threshold has been met, the employer

must still determine whether the conduct is such

that it has just cause for termination. As in all

other cases of  just cause, it is important to look

at the conduct in the context of  the entire

employment relationship and whether it is possi-

ble to restore trust to that relationship. 

NEW EMPLOYMENT sTANDARDs
POsTER RELEAsED

Maria Kotsopoulos

The Ontario Ministry of  Labour has released a

new version of  the Employment Standards

Poster, version 6.0. In addition to posting,

employees must receive a copy of  the poster. 

Here’s what you need to do:

Posting

The poster entitled “Employment Standards in

Ontario” (Version 6.0) is required to be posted in

the workplace in a location likely to come to the

attention of  employees. 

The poster must be displayed in English and in

another language that is the majority language of

employees at a workplace - if  applicable and if

the Ministry has published a version of  the poster

in that language.

Employees Must Receive copy

In addition, employers must provide a copy of

the poster to any employee covered by the

Employment Standards Act, 2000 by June 19, 2015. 

For employees hired after May 20, 2015, a copy

of  the poster must be provided within 30 days of

hire. 

The poster can be provided to employees as a

printed copy, as an attachment in an email or as a

link to the document on a database that employ-

ees have reasonable access to.

Version 6.0 of  the Employment Standards poster

can be found here:

http://www.labour.gov.on.ca/english/es/pubs/

poster.php#who

BLANEYs BLOgs

Blaney McMurtry LLP

Be sure to follow our regularly updated blogs,

published by the Firm and individual lawyers,

covering a variety of  topics: 

Blaneys@Work examines recent events and

decisions in the world of  labour and employment

law. [blaneysatwork.com] 

Henry J. Chang's Canada-US Immigration

Blog covers recent decisions, legislative changes

and news related to Canada and US immigration.

[www.americanlaw.com/immigrationblog/]  
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Blaneys Ontario Court of  Appeal Summaries

(Blaneys OCA Blog) offers weekly summaries of

all decisions released by the Court of  Appeal for

Ontario (other than criminal law decisions).

[blaneyscourtsummaries.com]

Blaneys Fidelity Blog provides updates 
on recent developments in fidelity insurance 
in Canada and the United States, and covers other
topics of  interest to fidelity insurers. 
[blaneysfidelityblog.com]

Blaneys on Target provides general information
to creditors and other persons interested in the
Target insolvency and its CCAA proceedings.
[blaneystargetccaa.com/updates/] 

BLANEYs PODcAsT 

Blaney McMurtry LLP

Blaneys Podcasts are available for download at

www.blaney.com/podcast. Topics to date include

Powers of  Attorney, Canada’s Anti-Spam

Legislation, Termination of  Employment,

Workplace Harassment, Family Law and

Succession Planning. In the newest podcast, Lou

Brzezinski answers questions about the firm’s

involvement in the Target insolvency proceeding

on behalf  of  unsecured creditors.
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New podcasts continue to be posted so check

back regularly for the latest topic. Podcasts are

also available for download on iTunes.
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