JANUARY 2015

Insurance Bulletin

LITIGATION GROUP

Michael Ahmadi
Tim Alexander
Julia Anagnostakis
Varoujan Arman
Giovanna Asaro
Erin Atkinson
Suzanne Bailey
Nazli Buhary

Jess C. Bush
Dominic T. Clarke

Thomasina A. Dumonceau

Thomas Durcan
W. Colin Empke
lan S. Epstein

Tim Farrell (Chair)
Reeva M. Finkel
Elizabeth J. Forster
Jessica Grant
Brenda Gross
Russell Hatch
Roger J. Horst
Tobin Horton
Sheldon Inkol
Brendan Jones
Visnja Jovanovic
Brian Lau

Kyra Leuschen
Mark G. Lichty
Teri D. MacDonald
David R. Mackenzie
Yu Mai

Jason Mangano
Dina Maxwell
Eugene G. Mazzuca
Christopher McKibbin
Stephen R. Moore
Lauren Morrison
Robert D. Moss
Kerry Nash

Alva Orlando
Jordan Page
Bianca Pedro
Robert J. Potts
Larry P. Reimer
Alex Reyes

Maria Scarfo

Eric J. Schjerning
Mirilyn R. Sharp
Jay A. Skukowski
Gary Srebrolow
Jay A. Stolberg
Rafal Szymanski
David S. Wilson
Roderick S.W. Winsor

Blaney
McMurtr

BARRISTERS & SOLICITORS LLP

“The [Moore v. Getahun| decision provides much needed guidance

for litigators and their clients in relation to the role of counsel in

interacting with an expert witness in the preparation of an experts

report.”’

COURT OF APPEAL CLARIFIES RULES
REGARDING CONTACT WITH EXPERTS

Visnja Jovanovic

Yesterday, the Ontario Court of Appeal hand-
ed down its highly anticipated decision in Moore
v Getabun. The decision provides much needed
guidance for litigators and their clients in rela-
tion to the role of counsel in interacting with
an expert witness in the preparation of an
expert’s report.

The underlying trial dealt with a medical mal-
practice suit. The plaintiff was injured in a
motorcycle accident. He was treated by the
defendant orthopedic surgeon for a fractured
wrist. The defendant had applied a full cast to
the plaintiff’s wrist and forearm. The plaintiff
alleged that he suffered permanent damage to
muscles in his arm caused by the defendant’s
negligence in applying a full cast.

The trial judge preferred the plaintiff’s expert’s
evidence, and found that the application of the
cast was a breach of the standard of care and
had caused the alleged damage to the plaintiff’s
arm. While the ultimate finding may not have
been controversial, Justice Wilson’s comments
regarding the preparation of written reports
certainly proved to be.

During cross examination at trial, the defen-
dant’s expert witness had indicated that he had
sent a draft report to the defence counsel for

review. The expert indicated that he had pro-
duced his final report following an hour and a
half long conference call with defence counsel.
Notably, the trial judge commented adversely
on the consultation between the defendant’s
counsel and the expert, and stated that it was
improper for counsel to assist an expert wit-
ness in any manner in the preparation of the
expert’s report as this had the effect of under-
mining the expert’s credibility and neutrality.

The important issue on the appeal for insurers
was whether the trial judge had erred in her
treatment of the defence’s expert opinion evi-
dence, and specifically in her strong reprimand
of counsel for discussing the contents of draft
reports with the expert. This issue brought
about the involvement of a number of intet-
veners, including The Advocates’ Society and
the Ontario Trial Lawyers Association, all of
whom took issue with the trial judge’s admoni-
tion. In fact, the trial judge’s position in relation
to this issue did not find support in the respon-
dent’s submissions either.

In its decision, the Court of Appeal concluded
that the trial judge had erred in holding that it
was unacceptable for counsel to review and dis-
cuss draft expert reports. The Court approv-
ingly cited one of the intervener’s position
papers, which stated that if accepted, the trial
judge’s ruling:

[W]ould have the effect of impairing
normal, reasonable and prudent


http://www.canlii.org/en/on/onca/doc/2015/2015onca55/2015onca55.html
http://www.canlii.org/en/on/onca/doc/2015/2015onca55/2015onca55.html
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“[T]here was a concern that the ruling counld interfere with
counsels ability to assist an excpert with the form, length and relevance of a report -
aspects which assist trial judges in understanding the expressed opinion.”

litigation practices, would substantially
increase the cost of litigation, would do
a disservice to the Court in terms of
hearing fulsome, well-organized and
appropriate evidence, and ultimately
would result in a chilling and signifi-
cantly restricted effect on access to jus-
tice.

The Court specifically found that the trial
judge’s conclusions, which effectively fore-
closed undocumented discussions between
counsel and expert witnesses and mandated
disclosure of all written communications, were
both unsupported by and contrary to existing
legal authority. The Court stated that consulta-
tion and collaboration between counsel and
expert witnesses was a well-established and
essential practice:

Reviewing a draft report enables coun-
sel to ensure that the report (i) complies
with the Rules of Civil Procedure and the
rules of evidence, (i) addresses and is
restricted to the relevant issues and (iii)
is written in a manner and style that is
accessible and comprehensible.

In the Court’s view, the changes to standard
practice as suggested by the trial judge would
not be in the interests of justice, and “would
frustrate the timely and cost-effective adjudica-
tion of civil disputes.”

The Court offered its own views on the extent
to which consultations between counsel and
expert witnesses needed to be documented and
disclosed to an opposing party. Specifically, the
Court stated that “improper conduct” is not
shielded by the litigation privilege which
encompasses the communications relating to
expert reports. In cases where there is sugges-
tion that an expert’s duties of independence

and objectivity have been interfered with, the
party seeking production of draft reports or
notes of discussions must show reasonable
grounds to suspect that counsel communicated
with an expert witness in a manner likely to
interfere with the witness’s duties.

Absent a factual foundation to support reason-
able grounds of suspicion, the Court stated
that “a party should not be allowed to demand
production of draft reports or notes of inter-
actions between counsel and an expert wit-
ness.”

With these reasons, the Court unequivocally
rejected the trial judge’s comments in relation
to consultation between counsel and expert
witnesses in relation to draft reports.
Interestingly, this did not affect the outcome of
the appeal. While the Court found errors in the
trial judge’s reasons, these errors did not give
rise to a substantial wrong or miscarriage of
justice, and a new trial was not ordered.

The litigation community had been very con-
cerned with the potential implications of the
trial decision. Would counsel have to retain two
experts - one with whom counsel can discuss
the case and the science or medicine underly-
ing the case, and one to actually write a report?
Further, there was a concern that the ruling
could interfere with counsel’s ability to assist an
expert with the form, length and relevance of a
report - aspects which assist trial judges in
understanding the expressed opinion.

By eliminating the need for a redundant expert,
and permitting counsel to discuss a draft, the
Court of Appeal has endorsed a more cost
effective and productive approach to expert
evidence. Further, the Court of Appeal has
essentially expressed that the propriety of
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counsel (both sides) in dealing with experts
should be presumed. Only a demonstrable case
of improper influence will permit the other
side to delve into the interaction between coun-
sel and expert.

INTRODUCING BLANEYS PODCAST

Blaney McMurtry LLP

Blaneys Podcasts are available for download at
http:/ /www.blaney.com/podcast. Topics to
date include Powers of Attorney, Canada’s
Anti-Spam  Legislation,
Employment, Workplace Harassment and

Termination of

Family Law.

New podcasts continue to be posted so check
back regulatly for the latest topic. Podcasts are
also available for download on Tunes.
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