
               

cANAdA ANd SOUTh KOREA S IgN
FREE  TRAdE AgREEMENT

henry J. chang

On September 22, 2014, Prime Minister Stephen
Harper and South Korean President Park Geun-hye
officially signed the Canada-Korea Free Trade
Agreement (the “CKFTA”), which was announced
on March 11, 2014. The ceremony took place dur-
ing Park Geun-hye’s official visit to Canada. 

As we previously reported in the March 2014 issue
of  International Business Bulletin, the CKFTA will
cover virtually all aspects of  Canada-South Korean
trade, including trade in goods and services, invest-
ment, government procurement, non-tariff  barriers,
environment and labour cooperation, and other
areas of  economic activity. Some tariffs will be elim-
inated immediately while others will be phased out
over several years.

One of  the most controversial issues arising from
the CKFTA was the elimination of  Canadian duties
applied to South Korean automobiles. This prompt-
ed strong objections from Ontario’s automobile
industry, which claimed that the elimination of  this
duty would cause an even greater trade imbalance
with South Korea. Although these objections are
certainly understandable, many of  the South
Korean cars sold in Canada are already expected to
enter the country duty free from the United States

pursuant to the North American Free Trade
Agreement. 

Some critics of  the CKFTA have pointed to the
increased trade deficit that the United States has
experienced since the U.S.-South Korea Free Trade
Agreement (“KORUS FTA”) came into force on
March 15, 2012. The Congressional Research
Service considered this change in its recent report
on the KORUS FTA (the “CRA Report”), which
was prepared for members and committees of  the
United States Congress. 

The CRA Report, which was published on
September 16, 2014, found that from 2011 (the last
full year before the KORUS FTA was implement-
ed) to 2013, U.S. goods exports to South Korea
decreased from $41.3 billion to $39.2 billion (a 5%
decrease) and imports increased from $56.0 billion
to $62.1 billion (an 11% increase). This caused the
U.S. goods trade balance with South Korea to
decrease (become more negative) from $-14.7 bil-
lion to -$23.0 billion (a 56% decrease). However,
during the same period, U.S. services exports
increased from $16.7 billion to $20.9 billion (a 25%
increase), while imports increased from $9.7 billion
to $10.8 billion (a 10% increase). This caused the
U.S. services trade balance with South Korea to
increase from $6.9 billion to $10.1 billion (a 46%
increase). 
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“[The Canada-Korea Free Trade Agreement] will cover virtually
all aspects of  Canada-South Korean trade, including trade in
goods and services, investment, government procurement, non-tariff
barriers, environment and labour cooperation, and other areas of
economic activity.”

http://www.blaney.com/articles/canada-announces-free-trade-agreement-republic-korea


“[S]imulation models of  projected market changes [found] 

that South Korea would always gain relative to the United States from bilateral 

liberalization, because it has been much more successful in accessing the U.S. 

market than the United States has been in accessing the Korean market.”
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Although the CRA Report acknowledged that the
increased U.S. goods trade deficit has been a cause
of  concern for some U.S. policymakers, it also
explained that some of  the decrease in goods
exports to South Korea was likely due to fluctua-
tions in the business cycle in South Korea and that
this was not unique to the United States. For exam-
ple, from 2011 to 2013, South Korea’s goods
imports from the world overall fell 1.7%, as did
South Korea’s imports from its top three import
suppliers.

In terms of  the automobile industry, the CRA
Report found that the total value of  South Korean
automotive exports to the United States, including
parts, was $19.7 billion in 2013, compared with U.S.
exports of  similar products to South Korea of  $1.5
billion. In other words, the United States ran a bilat-
eral trade deficit in autos of  $18.2 billion in 2013; an
increase from $10.6 billion five years ago. However,
one analyst who examined the effects of  the
KORUS FTA found in simulation models of  pro-
jected market changes that South Korea would
always gain relative to the United States from bilat-
eral liberalization, because it has been much more
successful in accessing the U.S. market than the
United States has been in accessing the Korean mar-
ket. 

The CRA Report explained that assessing the
impact of  the KORUS FTA on U.S.-South Korea
trade flows and the U.S. economy was a difficult
question to answer definitively for several reasons:

a) Assessing the impact of  a policy change (the
KORUS FTA) on an economic variable (trade
flows) requires a careful analysis that takes into
account other variables, which may also affect
the outcome. Otherwise, one may mistakenly

attribute a change in the trade balance to the
KORUS FTA when changes in exchange rates
or aggregate demand are instead responsible. 

b) The KORUS FTA has only been in effect for
about two years, making it difficult to determine
its long-term direct economic and trade effects
on the United States. Tariffs on the most sensi-
tive products will be phased out over several
more years, and production and consumption
patterns take time to adjust.

c) Aggregate data on trade flows may not capture
the full impact of  the agreement. Any signifi-
cant effects of  the KORUS FTA are more like-
ly to be evident on individual firms and indus-
tries rather than trade flows as a whole. 

d) Some of  the potential benefits of  free trade,
which include lower-priced and more diverse
goods and services, as well as improved pro-
ductivity among firms, cannot be easily meas-
ured by trade balances.

It would appear as though we should not rely too
much on U.S. trade numbers during the early years
of  the KORUS FTA, as an indicator of  how the
CKFTA will affect Canada’s trade with South
Korea. Although it is inevitable that some Canadian
industries will benefit more than others, it is too
early to determine whether the overall effect of  the
CKFTA on Canada’s trade balance will be positive

or negative.
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“[The Foreign Investment Promotion and Protection Agreement]

aims to stimulate trade between the two countries by protecting investors in each 

market, China now being Canada’s second largest commercial partner.”
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cANAdA ANd chINA FOREIgN
INvESTMENT pROMOTION ANd
pROTEcTION AgREEMENT IN
FORcE  OcTOBER 1,  2014

patrick gervais

Canada ratified the Foreign Investment Promotion

and Protection Agreement with China1 (FIPA) on
September 12, 2014, almost two years to the day fol-
lowing its signature. FIPA will come into force on
October 1, 2014 creating new standards for invest-
ments between China and Canada. FIPA aims to
stimulate trade between the two countries by pro-
tecting investors in each market, China now being
Canada’s second largest commercial partner.

The key aspects of  the FIPA include (i) non-dis-
criminatory government treatment for investments
made by Canadian investors in China and vice-versa,
(ii) a defined dispute resolution mechanism, and (iii)
protection measures for damages suffered by
investors in each respective market.

Key distinctions of the canada-china FIpA

The Canada-China FIPA differs from the other two
dozen similar Canadian agreements in the following
ways:

1. Initial 15 Year Term

Unlike other FIPAs with an indefinite term and a
one year termination notice by either party, the
Canada-China FIPA has an initial term of  15 years,
with the usual one year termination notice there-
after. Investments made prior to FIPA’s termination
will be subject to FIPA rules for an additional 15
year period after its effective termination date. For
example, an investment made in 2028 prior to

FIPA’s earliest termination in 2029 would still be
subject to the terms of  the agreement for 15 years
thereafter, meaning 2043.

2. No ‘National Treatment’ at the Establishment

and Acquisition Stage

A second key distinction of  FIPA is its lack of
‘national treatment’ protection at the prospective
stage. ‘National treatment’ protection allows foreign
firms the same treatment as national firms.
Generally, in other Canadian bilateral treaties,
investors receive ‘national treatment’ at the estab-
lishment and acquisition stages. Instead of  ‘nation-
al treatment’ at the establishment and acquisition
stages, FIPA allows the lower threshold of  ‘most-
favoured-nation treatment’ at these stages. National
treatment protection only kicks in after the invest-
ment is made and excludes everything prior to the
close of  the transaction. This is in line with other
Chinese bilateral investment treaties but not with
most Canadian treaties. The Investment Canada Act

and its Chinese equivalent still apply, allowing both
governments to veto investments at the establish-
ment and acquisition stages when they do not meet
the net benefit test in the target country.

3. By default private dispute Resolution

Dispute resolution of  FIPA is by default by way of
private arbitration. In contrast with other Canadian
treaties, the arbitration is private unless the host
government determines that it would be in the pub-
lic interest to make the dispute resolution public.
For example, an arbitration hearing relating to a dis-
pute by a Canadian company in China claiming
damages under FIPA would be private unless the
Chinese government requested it be made public.
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________________
1 Agreement Between the Government of  Canada and the Government of  the People's Republic of  China for the Promotion and Reciprocal Protection of  Investments. Please

follow this link for the full text of  FIPA: http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/fipa-apie/china-text-
chine.aspx?lang=eng.
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4. Exempted Industries

Certain industries are explicitly exempt from the
application of  FIPA. For investments in China,
many of  the excluded industries mirror the indus-
tries prohibited to foreign investors under the
Catalogue of  Prohibited Foreign Investment Industries

issued by the Ministry of  Commerce of  the People’s
Republic of  China. Cultural and media industries
are excluded, as well as certain environmental indus-
tries, security related industries, and a broad catch-
all for industries related to the protection of  essen-
tial security interests.

5. Expropriation

Expropriation provisions in FIPA mirror similar
Canadian treaties and prohibit the expropriation of
investments or returns of  investors, other than for
a public purpose and in exchange of  compensation
at fair-market value. The mechanism for determin-
ing fair market value is specified in FIPA.
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Moving Forward

Proponents of  FIPA believe that it will help
increase direct investment between the two coun-
tries because of  the greater certainty it allows
investors from both countries. As trade between
both countries continues to grow, greater expertise
will be needed in the field of  dispute resolution for
Canadian investors operating in China as well as in
the field of  dispute resolution between Chinese

investors and the Canadian government.


