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Canada may be one country but, when it comes
to the sale and purchase of a company’s stock,
bonds, debentures or other securities, we have
13 different sets of rules and regulations.
Historically, this has complicated efforts to do
business in capital markets nationally, inhibited
the ability of companies to raise funds, and led
to repeated calls for the establishment of one
national securities regulator.

Despite several determined attempts, Canada
seems no closer to one securities regulator today
than it did a decade ago. That is not to say there
has been no progress in harmonizing regulation
across the country. During the last year, in fact,
one set of new rules that applies to all provinces
and territories has come into force in one
important area - raising money privately.

This new regime governs prospectus and regis-
tration exemptions for private placements every-
where in Canada. It is easing the job of companies
looking to raise capital to launch new ventures
or tide them over until their receivables are paid.

A prospectus sets out the particulars of a busi-
ness that is issuing its shares and other securities
to the public in order to raise money. The
prospectus is mandatory unless the issuer can
find an exemption. In addition, advisers and

dealers who trade securities must be registered
unless they can find an exemption.

Depending on the size of the issuer and the
transaction, a prospectus can cost millions of
dollars to prepare and publish. Even in relatively
small financings, it can cost up to $100,000 – a
prohibitive sum for a small business that might
otherwise ultimately create significant new jobs
and income for the economy by researching,
developing and delivering new, innovative tech-
nology or by finding new mineral, oil and gas
resources.

The new national regime consolidates and har-
monizes the various provincial and territorial
prospectus and registration exemptions into
one single policy, National Instrument 45106 -
Prospectus and Registration Exemptions
(NI45106). Before NI45106 was implemented,
issuers who were making an offering or com-
pleting a private placement in several jurisdic-
tions had to comply with different and often
inconsistent regimes. Under the new regime,
companies are obliged to comply with only
one set of rules in all provinces and territories,
including Quebec.

In addition, the restrictions on how soon
investors may turn around and re-sell the stock
they have bought in a private placement have
been harmonized. Previously, depending on the
jurisdiction, investors were obliged to hold onto
the stock they acquired in a private placement
for 12 months or longer. Now, in general, the
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“Before [the new rule] was implemented, issuers who were making
an offering or completing a private placement in several jurisdictions had to comply
with different and often inconsistent regimes.”

hold period across the country is four months
and one day. Previously, investors were reluctant
to invest in securities that had long hold periods.
The new hold period is significantly more palat-
able to investors and has resulted in a major
increase in the number of private placements.

Here are the main exemptions in NI45106 to
the prospectus requirement:

Accredited Investor Exemption
This is the most significant exemption harmo-
nized in the new regime. It exempts from regis-
tration and prospectus requirements any trade in
securities with “accredited investors”. The prin-
cipal categories of accredited investors are:

• Individuals who, either alone or with their
spouses, beneficially own, directly or indirectly,
financial assets (excluding the value of real
property assets) with an aggregate realizable
value before taxes, but net of any related liabil-
ities that exceed $1,000,000.

• Individuals, whose net income before taxes
exceeded $200,000 in each of the two most
recent calendar years or whose net incomes
before taxes combined with that of their
spouses exceeded $300,000 in each of the two
most recent calendar years and who, in either
case, reasonably expect to exceed that net
income level in the current calendar year.

• Individuals who, either alone or with their
spouses, have net assets of at least $5,000,000.

• Corporations, other than individuals or invest-
ment funds, that have net assets of at least
$5,000,000 as shown on their most recently
prepared financial statements.

• Companies that are registered or authorized to
carry on business as advisers or the equivalent
under the securities legislation of a Canadian

or foreign jurisdiction and that are acting on
behalf of accounts that they manage fully.
(In Ontario, the transaction may not involve
securities of investment funds.)

• Companies in which all of the owners of
interests (except the voting securities required
by law to be owned by directors), are persons
who are accredited investors.

Private Issuer Exemption
A company is considered a private issuer if its
securities are subject to restrictions on transfer
and are beneficially owned by not more than 50
persons, not including employees and former
employees of the company or its affiliates. The
company may only distribute securities to its
directors, officers, founders, control persons,
family members or accredited investors.

Family, Founders, Control Persons, Friends
and Business Associates
This exemption is in force in all provinces and
territories except Ontario. It covers sales of a
company’s securities to persons who are consid-
ered to be closely related to the company (e.g.
directors, officers, founders, control persons,
certain relatives, close personal friends and close
business associates). Ontario has adopted its
own specific exemption which includes only
founders, control persons and family members.
In Saskatchewan, issuers have to deliver to
authorities an acknowledgement from close per-
sonal friends and business associates that they
understand the risks involved in the investment.

Minimum amount invested
Prior to NI45106, the exemptions in most juris-
dictions were based on minimum investment
amounts, often different from one province/ter-
ritory to the next. NI45106 makes the minimum
amount $150,000 throughout the country. So
long as investors invest that minimum amount,
no registration and prospectus requirements
have to be met.
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“...the implementation of [the new rule] has broadened the scope
for companies to complete exempt private placements.”

Offering Memorandum Exemption
This provides an exemption as long as the
investor is given an offering memorandum that
complies with the prescribed form and as long
as the investor acknowledges the risks associated
with investing in the securities. This exemption
is not available in Ontario.

Securities for Debt Exemption
This new exemption permits a public company
to issue securities to a creditor to settle a bona fide
debt. This is good news for small issuers who
often have cash-flow difficulties and find it useful
to issue securities to its creditors to settle debts.

Petroleum, Natural Gas or Mining Properties
This exemption allows a company to pay for
petroleum, natural gas or mining properties with
its stock. This is a very useful and common
exemption for junior exploration companies
who need to acquire properties but have limited
funds available.

Adoption in Quebec
Quebec has adopted NI45106 in full and this
has resulted in significant changes to the exemp-
tions available in that province. Prior to NI45106,
issuers had to file a notice with the Autorité des
Marchés Financiers (AMF). This often proved
expensive and time consuming. Now that
Quebec has adopted NI45106, issuers can tap
the Quebec market like any other in Canada.

To sum up, then, the implementation of NI45106
has broadened the scope for companies to com-
plete exempt private placements. This is particu-
larly important for junior companies that cannot
afford to incur the expense of filing a prospectus.
Issuers must prepare only one set of offering
and post-closing reporting documents to make a
private placement in any province or territory.
The significantly shortened hold periods for
private placements also improves the ability of
junior public companies to attract investors and
raise funds.

Large public companies with significant assets
have also found it cost effective and expedient
to use private placements to finance their ongo-
ing operations. Indeed, the new rules may benefit
larger companies more than smaller ones as they
are now able to raise large amounts of equity
capital at minimal cost.

Although the exemptions set out in NI45106
have been simplified and harmonized, it is
important to ensure that you are complying
with all of the technical rules associated with
qualifying for those exemptions. Issuers should
be careful to review the requirements for each
exemption to ensure that it applies to the relevant
transaction. It is also important to ensure that
you prepare the appropriate disclosure docu-
ments that comply with the requirements of
each exemption in NI45106. Compared to the
prior inconsistent and confusing series of
exemptions which existed prior to NI45106, the
current regime is a huge improvement in the
ability of issuers to take advantage of financing
opportunities quickly and at lower cost.

IINNCCOOMMEE TTRRUUSSTTSS -- AA WWHHOOLLEE NNEEWW
BBAALLLLGGAAMMEE

Readers may recall that about a year ago then
Finance Minister, Ralph Goodale, announced a
review of income trusts because these flow
through entities (“FTEs”) were bleeding the sys-
tem of corporate tax revenue. His answer was
to reduce revenue even further by lowering the
tax on dividends from public companies. The
current Finance Minister, Jim Flaherty, has taken
a somewhat different approach (to put it mildly)
in announcing on October 31, 2006 an entirely
new regime for the taxation of FTEs. This new
regime will become effective January 1, 2007.
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Here are a couple of basics. Although draft leg-
islation has not yet been released, the Department
of Finance has provided some details of the
new proposals. The proposed new rules are
meant to apply to a clearly defined set of FTEs
to be known as “specified investment flow-
throughs” or “SIFTs”. Without getting into the
details, SIFTs will include all of the entities con-
ventionally known as Income Trusts as well as
any publicly traded partnerships that hold signif-
icant investments in Canadian properties. These
rules will apply only to SIFTs that hold “non-
portfolio properties” which will include debt or
equity of corporations, trusts and partnerships
that are resident in Canada as well as Canadian
resource properties, timber resource properties
and real properties situated in Canada.

Under the current regime, when SIFTs distribute
their income, they are entitled to a tax deduction
for the amount distributed. Thus, only investors
in SIFTs are taxed and many of them pay no or
a very low rate of tax on this income. Under the
proposals, distributions from SIFTs will be sub-
ject to a distribution tax equivalent to the rate of
corporate tax that would have applied had this
income been earned in a large corporation. In
other words, SIFTs will be taxed at the same
rate as public companies on the income they
distribute to their investors. In addition, distri-
butions from SIFTs will be taxed in the same
manner as dividends from public companies
subject to the gross up and dividend tax credit.
Thus, beginning in 2007, an investment in units
of a publicly traded income trust and an invest-
ment in shares of a public company will be
taxed on exactly the same basis.

Two additional points should be noted. Real
estate investment trusts or REITs will not be
subject to this new regime. The difference here
is that most REITs own their properties directly
and would not have otherwise been subject to

“....Under the proposals, distributions from [income trusts] will
be subject to a distribution tax equivalent to the rate of corporate tax that would
have applied...”
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taxation at the corporate level. Income earned
by a REIT will continue to flow through the
REIT and be taxed in the hands of the investor.
Second, existing SIFTs get a four year grace
period. SIFTs that start trading after October
31, 2006 are subject to this new regime beginning
January 1, 2007; however, SIFTs that were in
existence on October 31, 2006 are subject to
this new regime only beginning January 1, 2011.
The idea here is to give investors some time to
reorganize their holdings.

While we cannot offer any predictions, we
think it’s safe to say that these new proposals
will have a significant effect on the Canadian
equity markets.
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