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This article advances recent discussions of the legal steps that for-profit companies can take to
evolve as socially responsible companies.[1] Socially-responsible companies strive to do more
than simply earn a profit; they give attention to the:

(a) pursuit of the “Triple P” bottom line (profit, people and the planet);

(b) consideration by directors of more than just the interests of the shareholders
when considering what is in the best interest of the corporation; and

(c) regard to both short and long-term interests by directors of the corporation, including benefits
that may accrue to the corporation from its long-term plans.

Socially responsible companies give effect to such considerations without needing to give
priority to any particular interest.

The developments in these areas represent corporate law intersecting with social,
environmental, economic, cultural and global forces.

Corporate social responsibility (CSR) initiatives are becoming the status quo for most for-profit
companies, including a large percentage of public companies.

Companies implement CSR for many good reasons but are often questioned about their
motivations. However, it is possible to assume that companies are becoming more progressive
because it makes business sense. Also, once these CSR programs are started, the irresistible
spirit of competition and constant improvement takes over and responsible companies look to
move to the next level.



It is becoming commonplace for for-profit companies to showcase and promote employee
volunteerism, donations to charitable causes,? or to adopt corporate codes of conduct so
businesses can be “winning with purpose”.l¥l As CSR initiatives develop, companies and
investors evaluate how CSR can be measured in shareholder value as well as environmental
and social contributions. While in some cases it may prove to be an incidental branding
exercise, we cannot deny that many investors invest in companies with a high CSR ranking and
consumers prefer to buy products and services from companies that have implemented
programs to give back to society. CSR can also affect a number of other aspects that impact a
business’ bottom line such as culture, recruiting and employee retention, as many people prefer
to work for socially responsible companies.®!

What more can a company do to formalize its commitment to CSR and build it into the DNA of
the company?

B Corp Certification:

One option is for companies to obtain the B Corp designation. “B Corp” is a certification (much
like LEED for buildings, or Fair Trade for coffee).bl B Labs, a United States based non-profit
operating in Canada and many other countries, began using the assessment system to accredit
socially-conscious businesses. The certification gained significant traction and has become a
highly recognizable symbol that a company has met rigorous standards of social and
environmental performance, transparency and accountability. Traditional corporations can
receive the B Corp designation by meeting performance standards and transparency
requirements related to factors such as governance, work environment and community
service.l%l Online arts and crafts marketplace Etsy Inc., for instance, obtained the B Corp
certification due to its demonstration of commitment to its employee welfare.l’l In 2015, Etsy Inc.
was the second B Corp to go public, with an IPO valuing the company at $3.38 billion.[8!

Benefit Corporation:

Another option, known as the “benefit corporation”, “public benefit corporation” or “PBC”, is
available in several jurisdictions, but not yet in Canada. In a previous paper we discussed the
benefit corporation, a company that has one or more public benefit purposes built right into its
articles of incorporation.[9] It allows officers and directors to take responsibility for an explicit
public benefit purpose in the operation of their businesses, while measuring the company’s
impact and concurrently making a profit.'% The benefit corporation serves as a for-profit model
which enables a company to pursue profit-generating activities while contemporaneously
promoting positive effects on society and the environment through a stated public benefit
purpose.[11]

Benefit corporations are not subject to the types of restraints that non-profits and charities face
(such as asset locks and dividend restrictions). Their directors and officers are free to pursue
goals outside of profit-maximization without fear of potential liability for doing so.

To date, 30 U.S. states and the District of Columbia have enacted legislation permitting the
incorporation of benefit corporations.l'?l There are now over 500 registered benefit corporations



in the U.S."31 On July 17, 2013, Delaware became the 19th state to enact benefit corporation
legislation. This is significant as Delaware is home to most venture-backed businesses, 50 per
cent of all publicly-traded companies, and 64 per cent of the Fortune 500.0'" It is one of, if not
the most, important states for businesses that seek access to venture capital, private equity,
and public capital markets. As a result, it must be considered that there exists a demand for
benefit corporations among the millions of for-profit businesses.

For example, Kickstarter and Patagonia have each adopted the benefit corporation model under
Delaware lawl'® and, in 2013, Plum PBC, a healthy baby food company, became the first PBC
wholly-owned by a publicly-traded company (when it was acquired by the Campbell Soup
Company).l'l Laureate International Universities, the world’s largest for-profit network of
degree-granting higher education institutions is getting ready to implement the first public
offering by a chartered benefit corporation.l'"lLaureate registered as a benefit corporation and
has also signed up for B Lab’s social audit program. The growth and interest from small private
companies to large public companies make it clear that benefit corporation legislation is
addressing an unmet need.

What to do in Canada:

Under Delaware law it might be said that directors can consider whatever they want as long as
such considerations are in the best interests of the shareholders. That is why there is a need for
benefit corporation legislation in the USA. Under Canadian law, Canadian corporations can
probably pursue social and environmental objectives in addition to shareholder profit without
amending their articles, as reflected in the BCE Inc. v. 1976 Debentureholders decision of the
Supreme Court of Canada. Consequently, for-profit corporations can (and in some cases must)
consider stakeholders other than shareholders without further legislative changes.

We prefer the approach that expressly gives entrepreneurs and corporations clarity of purpose
and a level playing field. For this reason, it should be uncontroversial to implement the changes
to allow for the benefit of the corporation model. However, so far in Canada there is no
constituency big enough or motivated enough to effectively lobby for change to the corporate
laws and adopt benefit corporation legislation.

The vast majority of companies in Canada have articles with no limits on their business
purposes. They can carry on any legal business and are subject to the same regulations that
affect all businesses. Some lawyers would point out that placing restrictions in the articles on
the business that the corporation may carry on could expose directors and officers to increased
risk of being held liable for actions which could be considered “ultra vires” the corporation
(meaning the corporation carried on a business or exercised powers beyond those explicitly
allowed in its articles). However, if a corporation is acting in a manner consistent with the
purposes stated in its articles, the risk that a claim may be brought forward by stakeholders
(including non-shareholders) is mitigated. The inclusion of an explicit statement of the
corporation’s purposes in its articles will make it more difficult to argue that the corporation did
something the shareholders or other stakeholders did not expect.



Corporations can therefore amend their articles to explicitly mandate the requirement to
consider certain social and environmental factors in the operation of the business. B Labs
encourages corporations to amend their articles of incorporation to include committing to public
purposes in order to maintain B Corp certification. The suggested language varies depending on
jurisdiction.[18]

A corporation could also elect to incorporate subsidiaries in jurisdictions such as Delaware
where public benefit corporations are possible.

Other types of socially responsible enterprise models have been introduced in Canada such as
British Columbia’s Community Contribution Companies (CCC) and Nova Scotia’s Community
Interest Companies (CIC). While CIC legislation in Nova Scotia is proclaimed, it is not yet in
force.[" British Columbia’s CCCs have elements of for-profit share capital companies and the
social benefit purposes of a traditional non-profit entities. The CCC model was initiated in
response to an “emerging demand for socially focused investment options.”?% As of February
2016, 33 CCCs had been incorporated in British Columbia.l?]

In addition, the UK has “CICs”, a legal form of company, which are regarded as social
enterprises. Atits core, a CIC is a company that fulfills a community purpose.

B Corps were launched officially in the UK in September 2015, where 62 companies “changed
their legal DNA” so their social purpose would rank alongside shareholders in decision-making
processes.[??2l The UK B Corps have combined revenues of close to half a billion pounds and
represent 13 industries.[23!

It seems that up to now the B Corp certification and the incorporation as a benefit corporation
have been best suited to private, closely held corporations. Systemic, institutional, legal and
practical hurdles make it difficult for publicly held corporations to commit to B Corp certification
and the prospects of changing the articles of a public company are daunting. Mandatory
language in the articles that says a corporation “shall” take into account certain public benefit
purposes as opposed to a more permissive “may” leads to further reflection and resistance.

What can public companies do?

B Labs has established a Multinationals and Public Markets Advisory Council (MPMAC),’?4 an
advisory group to assist multinational and publicly traded companies in their aim to becoming B
Corps and pursuing official social missions.

The pressure of meeting short-term profit estimates is a big hurdle for public companies seeking
to advance a long-term strategy that may include one or more public benefit purposes aligned
with robust CSR initiatives. Laureate’s founder and CEO, Doug Becker believes in a principle
that has a lot of supporters and reflects a popular view. He has stated that “[w]ith the benefit of a
long-term view, we will balance the needs of stockholders with the needs of students,
employees and communities in which we operate, and we believe that this approach will deliver
the best results for our investors.”2%1



Environmental, social and governance rankings and ratings (ESG) for public companies are not
new. These rankings are tools for investors and advisors who are looking for credible, socially
responsible companies that earn profits. Investors and companies are taking further steps to
promote the consideration of both long term and short-term interests of corporations. A recent
example is the launch of the S&P Long-Term Value Creation (LTVC) Global Index. The S&P
LTVC Global Index is intended to measure stocks ranking highly in global equity markets, using
both proprietary sustainability and financial quality criteria. The S&P LTVC Global Index
combines qualitative and quantitative measures that assess the potential for long-term value
addition.l?®! The S&P LTVC Global Index is aimed at identifying companies having both
“sustainability and quality” which leads to above average odds of long-term value creation.[?]
The S&P LTVC Global Index chooses from stocks ranking in the top 50 per cent of both their
respective current RobescoSAMI?8 economic dimension score and their S&P Quality

scorel?’l (which is averaged over the last three to five years).% This should result in increased
awareness and competition among companies to qualify as tops in both sustainability and
financial quality.

Conclusion:

Companies that are in tune with their communities, employees and shareholders will reap the
benefits of the increasing opportunity found in pursuing a Triple P bottom line. Formalizing CSR
initiatives and committing them to the company DNA by taking further legal steps is the next
challenge for private and public companies. As you can see, there are a number of alternatives
for companies to consider allowing them to develop and promote CSR initiatives.
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