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Enforcing an Adjudicator's Order
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Congratulations! You were successful in an Adjudication under the Construction Act, and now
want to know how to enforce the Order. Unfortunately, and unless the losing party makes
payment promptly, this means some additional time (and costs) before you are (hopefully) able
to collect.

The Construction Act provides some minimal guidance on how to enforce an Adjudicator’s
Order. It says that a certified copy can be filed with the court. On filing, the Determination is
enforceable as if it were an order of the court.

The Construction Act gives the losing party a 10-day window to pay. However, there is nothing
in the Act that requires the winning party to wait the 10 days before filing the Order. On receipt
of the Order from ODACC, it is good practice to immediately send a demand letter reminding
the losing party of the 10-day window, and at the same time have the Order filed with the court.
Once filed, a second letter will need to go to the losing party within 10 days to advise them that
the Order has been filed.

Once the Determination has been filed, and the 10-day period has expired without payment, the
winning party can then start enforcement proceedings.

The low-hanging fruit for enforcement is directing a third party who owes money to the losing
party to instead pay the sheriff (up to the amount of the Order). This step is called
garnishment. In our experience, the best target for garnishment is money in a bank account.

Before garnishment, the winning party will register a writ of execution with the sheriff in any
jurisdiction where the losing party might have assets. As an example, if the losing party owns
real property in Toronto, the writ of execution should be registered in Toronto. This will have the
effect of preventing the losing party from dealing with any real property in that jurisdiction while
the writ of execution is outstanding. It will also ensure that the sheriff knows what to do with
garnished funds that are received.

Once the writ of execution is registered, the next step is garnishment. To garnish a bank
account, you will first need to know what bank and branch the losing party has accounts with.
Knowing the bank is not good enough, as garnishment documents need to be served on the



branch in order to be effective. One way of determining the bank and branch is by reviewing at
old cheques that had been used to make prior payments.

Garnishment documents have to be issued by the court before they are served. The court
requires an affidavit setting out how the garnishee (in our case, the bank) owes money to the
losing party, as well as a notice of garnishment that describes the debt, and a form of
garnishee’s statement prepared in blank. Once the notice of garnishment is issued by the court,
the notice and the blank garnishee’s statement have to be served on the garnishee (in our
example, the bank at the branch where the losing party has an account), as well as on the
losing party.

The cost to get from filing the Order to issuing a garnishment (including filing a writ of execution)
is typically in the range of $900 to $1,500, plus tax, which includes disbursements (eg. court
filing fees, process server fees, etc.) and legal fees. The timing depends on how busy court
staff are, but generally speaking the writ can be issued and filed with the sheriff, and the
garnishments issued and served on the bank and the losing party, within about 30 after the
Order is filed with the Court.

Once the garnishment is served on the bank, the bank then has ten days to respond. If the
losing party has an account with the bank with funds that can be used to pay the garnishment,
then the funds are typically sent to the sheriff to be disbursed. The garnishee can withhold
$10.00 for the administration of each payment made. The sheriff is required to distribute the
balance of the funds after the expiry of 30 days from receipt. However, the processing of
garnishment funds can fluctuate depending on availability of staff to process the distribution. If
more than one party has registered a writ of execution with the sheriff, the funds will be paid on
a pro rated basis, based on the amount of each party’s writ. The sheriff's fees for preparing a
distribution schedule is $45.00 per writ of seizure and sale or notice of garnishment, to a
maximum of 20% of the funds it received.

The information contained in this article is intended to provide information and comment, in a
general fashion, about recent developments in the law and related practice points of interest.
The information and views expressed are not intended to provide legal advice. For specific legal
advice, please contact us.



