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Cvil procedure -- Parties -- Adding parties -- Plaintiff in
personal injury action obtaining |eave to add parties as
defendants wthin [imtation period -- Arended statenent of
claimdrafted but not stanped or served within [imtation
period through i nadvertence of counsel -- Defendant addi ng
parties as third parties -- Parties participating fully in
di scoveries -- Parties having been aware of their potenti al
liability since date of accident -- Allowing parties to be
added as defendants not resulting in non-conpensable |oss to
them -- Special circunstances existing which justified allow ng
parties to be joined after expiry of limtation period.

The plaintiff was injured in 2001 when he slipped and fell in
Hinc.'s parking lot. He quickly gave notice of his intention
to sue and was advised that responsibility for clearing of the
parking | ot had been delegated to 114, who had in turn hired B
to do the snow plowi ng. The statenment of claimwas issued in
2002 namng only Hinc. as a defendant. In 2003, within the
l[imtation period, the plaintiff obtained an order granting
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| eave to add 114 and B as defendants. An anended statenent of
claimwas drafted but, through inadvertence, was never stanped
or served. HlInc. added 114 and B as third parties, and they
both participated fully in discoveries. In 2010, the
plaintiff's new counsel brought a notion for an order either
val i dating service of the statenent of claimor extending the
time for filing and service. [page74 ]

Hel d, the notion should be granted.

Allowing 114 and B to be added as defendants would not result
i n non-conpensable loss to them Their approach at discoveries
woul d not have been radically different had they been
defendants in the main action. The loss of their ability to
shel ter behind the likelihood that HInc. woul d be successful
in denying liability by operation of the Cccupiers' Liability
Act, RS . O 1990, c. O 2 was analogous to their |oss of the
[imtation defence, which is not to be considered as a non-
conpensabl e | oss. To consider it a bar to adding them as
defendants would fly in the face of the approach nmandated by
rule 1.04(1) of the Rules of Civil Procedure, R R O 1990, Reg.
194, which requires a just, expeditious and cost-effective
determ nation of each case on its nerits. Special circunstances
exi sted which justified allowing 114 and B to be joined after
the expiry of the limtation period. The failure to join them
inatinely fashion had been fully expl ai ned.
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MOTI ON for an order validating service of a statenent of
claimor extending tine for filing and serving a statenent of
claim

Sandi J. Smth, for plaintiff.

A. Eve Rogers, for plaintiff.

R W Howard Lightle, for defendant Huntsville Professiona
Bui I ding Inc.

Roger H Chown and David W Thonpson, for defendant Dougl as
Wayne Beezer (M d-North Crane & Equi pnent).

Jason P. Mangano, for defendant 1149636 Ontario Limted.

[1] WOOD J.: -- The defendants Dougl as Beezer and 1149636
Ontario Limted have each noved for orders which woul d either
explicitly or inplicitly grant summary judgnent dism ssing the
plaintiff's clains against themon the ground that the anended
statenment of claimnamng themas parties' defendant was
[ page75 ] served and filed after the limtation period had
expired. The plaintiff seeks remedi al orders either validating
service of the statement of claimor extending the time for
filing and service sufficiently to include the date it was
served.

Backgr ound

[2] The plaintiff's claimis for injuries incurred when he
slipped and fell in the parking lot of the defendant Huntsville
Professional Building Inc. ("Huntsville Professional") on March
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1, 2001. By May 28 of that year, the plaintiff had given notice
of his intention to sue and had in turn been advised that
responsibility for clearing of the parking |ot had been

del egated to 1149636 Ontario Limted (the "nunber conpany"),
who had in turn hired Dougl as Wayne Beezer, who carried on

busi ness as Md-North Crane & Equi prent ("M d-North"), to do

t he snow pl ow ng.

[3] The statenent of claimwas issued Decenber 16, 2002
nam ng only Huntsville Professional as a defendant. On January
22, 2003, counsel for Huntsville Professional requested that
the plaintiff add the nunber conpany and M d-North as
def endants and on February 3, 2003 signed a consent to this
bei ng done. On April 28, 2003, the plaintiff brought a notion
seeking leave to join the two parties and on July 17, 2003 an
order was granted giving | eave to add them as def endants.

[4] The order was issued and an anended statenent of claim
was drafted but never stanped or served. The file |angui shed
until October 28, 2004, when Huntsville Professional added the
nunber conpany as a third party. Counsel for the nunber conpany
twce wote to counsel for the plaintiff advising of M d-
North's invol venent and asking that it be added as a
def endant. When not hi ng happened, the nunber conpany added M d-
North as a fourth party on Decenber 2, 2005.

[5] Again, the file |l anguished until June 12 and 13, 2007,
when di scoveries of all parties were conducted. Counsel for the
third and fourth parties participated fully in the discoveries
al t hough they maintain that their approach woul d have been
different had they been naned as defendants in the main action.
Counsel for the plaintiff maintains that both the nunber
conpany and M d-North canvassed all issues and conducted
t hensel ves as full defendants for all intents and purposes.

[6] Again, the file languished until July 8, 2008, when the
plaintiff retained his present counsel. That counsel has
deposed that on reviewng the file, he saw the June 17, 2003
order and the draft revised statement of claimon the pleadings
board and assuned that the |latter had been stanped and served.
He further deposes that it was not until February 2010, when
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the [page76 Jmatter was being set down for trial, that the
om ssion cane to his attention.

[ 7] I'mediately upon realizing that the third and fourth
parties had not been joined as defendants, the plaintiff's new
counsel had the revised statement of claimstanped by the
regi strar and served. These notions are the result.

Di scussi on

[8] It is clear fromthe wording of the July 17, 2003 order
that it nerely granted | eave to add the nunber conpany and M d-
North as defendants. It did not add them It is also clear
that the actions required to add them as defendants -- filing,
stanpi ng and service of an anended statenent of claimdid not
occur until nore than six years after the plaintiff knew of
their involvenent. This scenario places the issue squarely
within the Iine of cases decided under rule 5.04(2) [of the
Rules of Civil Procedure, RR O 1990, Reg. 194], where the
issue of joining parties after limtation periods have expired
has been consi dered.

[9] The test to be applied in such circunstances is a two-
part one. The first part is set out in the rule itself. The
nmovi ng party must satisfy the court that "no prejudice would
result that cannot be conpensated for by costs or an
adj ournment”. The second part of the test has devel oped through
the case law. Sinply stated, it requires that where a
l[imtation period has expired, the noving party mnust
denonstrate "special circunmstances” which would justify
extending the [imtation period. The devel opnent and
application of both parts of this test have been thoroughly and
very usefully reviewed by Cronk J. A in Mazzuca v. Silvercreek
Pharmacy Ltd. (2001), 56 O R (3d) 768, [2001] O J. No. 4567
(CA).

[10] While the test is easily stated, the diverging results
in the many cases to which I have been referred nmake it clear
that its application is nore difficult. Cronk J.A's
observations, at para. 23 of her reasons in Mazzuca, supra, are
inm viewthe correct starting place.
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[ 11] Having set out rules 5.04(2) and 1.04(1) which provides
t hat :

1.04(1) These Rules shall be liberally construed to secure
the just, nost expeditious and | east expensive determ nation
of every civil proceeding on its nerits.

[12] The | earned justice opined as follows [at para. 23]:

The rule of interpretation established by subrule 1.04(1)
provi des the basis for a proper construction of all the other
rules. In ny view, the conbined effect of Rules 26.01, [the
general pleadi ngs anendnent Rule] 5.04(2) and 1.04(1)
generally, is to focus the analysis on the issue of non-
conpensabl e [ page77 ]Jprejudice, in the wder context of
the requirenent that a |iberal construction be placed on the
rules to advance the interests of tinely and cost effective
justice in civil disputes.

[13] | take this to nean that in considering the addition of
a party after alimtation period has expired, the court should
not slavishly apply the imtations prohibition nor allowthe
relief as a matter of course. Rather, the court shoul d approach
the facts in a holistic fashion, taking into account not only
prejudice if the parties are added but al so the circunstances
surroundi ng the m ssed deadline, the reason therefore, the
prejudice to the noving party if the relief is not granted and
whet her justice is best served by allowng or rejecting the
request for an extension. | amencouraged in this belief by
Cronk J.A 's quotation with approval of the words of Bayda
CJ.S. in G &R Trucking Ltd. v. WAl baum [1983] S.J. No.
1126, [1983] 2 WWR 622 (C. A ) [at para. 28]:

The purpose behind the power of the anmendnent is to correct
an injustice that would otherw se ensue as a result of a

m st ake, often of an informational or procedural nature, and
usually made unwittingly and not by the person nost likely to
suffer, that is, the litigant. The English courts have
adopted a conservative, strict constructioni st approach,

pl aci ng enphasis on the limtation periods. The Canadi an
courts on the other hand -- particularly as denonstrated in
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the nore recent cases -- have sought to balance the two
principles of |law involved here and have perhaps adopted a
nor e even-handed approach. In so doing, they have been nore
lenient in allow ng anendnents where no real prejudice
resulted to the opposite party (apart fromthe right to rely
on the statute of Iimtations), but at the sane tinme, have
been careful not to unfairly attenuate the exacting force of
the limtations periods. That approach, in nmy respectful
view, is the right one.

[ 14] Bearing these comments in mnd, | turn to the first part
of the test.

WIIl allow ng the defendants to be joined result in non-
conpensabl e |l oss to then?

[15] It is settled law that | oss of the limtations defence
is not to be taken as non-conpensable loss (see G & R
Trucki ng, supra). What other loss wll the defendants suffer?

[16] The defendant M d-North's factumlists the foll ow ng
factors which it says prejudice the defendants:

(1) First and nost inportantly, it has lost the ability to
shel ter behind the l|ikelihood that the defendant Huntsville
Prof essi onal woul d be successful in denying liability by
operation of the Cccupier's Liability Act, RS O 1990, c.
O. 2. Under the provisions of that statute, if it can
denonstrate that it was reasonable for it to have del egated
responsibility for clearing the parking lot, it will not be
held liable. In this scenario, a [page78 ]finding that
liability rested with either the nunber conpany or M d-
North woul d have no practical effect on themas the
princi pal defendant having been found not |iable would have
no reason to proceed with its third party action.

(2) Secondly, the defendants maintain that had they been joi ned

in the main action their approach at discoveries, to
seeki ng undert aki ngs, to defence nedicals and to
surveillance m ght have been different.

[17] Dealing first wwth the second head of prejudice, it nust
be renenbered that both defendants have been aware of their
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exposure since the day after the incident. Both were aware of
the order allowing themto be joined as defendants in the main
action, and both participated fully in discoveries as third and
fourth parties. In addition, the defendant M d-North undert ook
surveillance of the plaintiff, albeit sonmewhat half-heartedly
(only one attenpt was nade). | am not persuaded that their
approach to the defence of this relatively mnor slip-and-fal
case woul d have been radically different had they been
defendants in the main action. Any further discovery or nedical
exam nation required can be accommodated as the matter has not
yet been set down for trial. In short, I do not find that the
possibility that the defendants m ght have done things
differently constitutes non-conpensabl e damage.

[18] Wth respect to the loss of any immunity afforded to
t hem by the defendant Huntsville Professional's Cccupier's
Liability Act defence, | consider this anal ogous to the |oss of
the limtations defence which is not to be taken into
consideration. The loss of immnity conferred by this nethod
has nothing to do with the nerits of the case. In fact, were
they not joined, a successful defence based on the Act, would
ensure the anomal ous result that a finding of fault agai nst
t hem woul d confer immunity on themfromthat finding' s
conseqguences.

[19] In my view, to consider this a bar to adding the
defendants to the main action would fly in the face of the
approach mandated by rule 1.04(1), which requires a just,
expedi tious and cost effective determ nation of each case on
its merits (nmy enphasis).

[20] | am encouraged in these findings by the decision of the
Ontario Court of Appeal in Swain Estate v. Lake of the Wods
District Hospital (1992), 9 OR (3d) 74, [1992] O J. No. 1358
(CA). In that case, tw doctors who had participated fully
in the action as third parties opposed their joinder as
defendants in the main action after expiry of the limtation
period. In finding that the doctors' joinder was appropriate,
Arbour J. A, for the court, held [at para. 28]: [page79 ]

In the present case, the existence of the third party claim
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agai nst the doctors has provided themw th enough notice and
exposure to renove any significant prejudice. The doctors
have filed a statenent of defence to the third party claim
as well as a statement of defence to the statenent of claim
of the plaintiffs. In the special circunstances of this case,
it would be a vindication of formover substance to allow the
doctors to defend w thout being defendants. | wish to stress
that no single factor, neither the |ack of real prejudice nor
any one of the special circunstances of this case, would have
initself sufficed to displace the defendants' entitlenent to
rely on the limtation period. However, considering all the
circunstances, | think that this is a case where the
interests of justice are better served by allow ng the
amendnent .

Are there special circunstances which justify allow ng the
defendants to be joined after the expiry of the limtation
peri od?

[ 21] The decisions in this area have made it clear that there
is no definitive list of special circunstances although sone
attenpts have been made to catal ogue them See, for instance,

t he decision of Epstein J. in Knudsen v. Holnmes (1995), 22 OR
(3d) 160, [1995] O J. No. 26 (Cen. Div.), at para. 24. In a
frequently quoted passage fromDeaville v. Boegeman (1984), 48
O R (2d) 725, [1984] OJ. No. 3403 (C.A), McKinnon A.C.J.Q
of the Ontario Court of Appeal set out the approach to be taken
as follows [at para. 18]:

A nunber of courts have nade rather heavy weat her out of
t he neani ng of "special circunstances”" and have sought to
establish conditions or detailed guidelines for the granting
of relief after the expiry of the limtation period. This is
a discretionary matter where the facts of the individual case
are the nost inportant consideration in the exercise of that
discretion. Wile it is true that the discretion is not one
that is to be exercised at the wll or caprice of the court,
it is possible to outline only general guidelines to cover
the nyriad of factual situations that may arise.

[22] It is clear fromthe case | aw that special circunstances

2010 ONSC 4897 (CanLlI)



do not include a previous deliberate decision by counsel not to
add a party. Nor do they include an unexplained failure to neet
alimtation period or sinple forgetful ness. However, where the
ci rcunst ances of the case fully explain the failure to neet the
limtation deadline allowing the relief sought is appropriate
(see Mazzuca v. Silvercreek, supra, at para. 36).

[23] In the present case, the plaintiff's original counsel
moved in a tinely fashion for | eave to join the nunber conpany
and M d-North. Having obtained an endorsenent, he prepared the
formal order and the anended statenment of claim However, when
he or an agent attended to take out the order, the anended
statenent of claimwas not stanped. This error was conpounded
by no action being taken to serve the anended statenent of
claim [page80 ]

[ 24] Subsequent to these events, plaintiff's counsel was
tw ce given notice of the fact that the two defendants had not
been properly joined but nothing was done about it. Sone
explanation for this failure is provided in the affidavit of
the plaintiff's new counsel who explains his failure to act
sooner by the presence of the anended statenent of claimon the
pl eadi ngs [board] | eading himto conclude that the new claim
was in force.

[ 25] Counsel for the defendants have argued that only a
del i berate decision by plaintiff's counsel could have led to
failure to join their clients. | do not agree. The history of
this file indicates that at sone point it fell off the
plaintiff's counsel's radar screen. Hs relatively pronpt nove
for leave to amend clearly denonstrates that he intended to add
the parties. His failure to act when rem nded, while not
excused, may be explained by the fact that his file | ooked as
if he had done so. It is all too easy, particularly fromthe
bench, to forget the pressures and distractions of practice.
note that plaintiff's first counsel was a generalist whose
practice was not attuned to the requirenents of tort
l[itigation. Waile this is no excuse, in ny viewit |ends
credibility to the argunent that this was a sin of om ssion
rat her than comm ssion. The full participation of counsel for
t he nunmber conpany and M d-North in the discovery process nmay
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al so have lulled the plaintiff's counsel into a fal se sense of
security.

[26] | believe that this is a perfect exanple of the
"m stake, often of an informational or procedural nature,
and usually made unwittingly and not by the person nost |ikely
to suffer . . ." contenplated by Bayda C.J.S. in G & R
Trucking Ltd. v. Wal baum quoted above. | find that the failure
to join the defendants in a tinely fashion has been fully
expl ai ned. The conduct of the proceedings as a whole and the
nature of the mstake in that context are in ny view speci al
ci rcunst ances sufficient, when coupled with the |ack of real
prejudice to the defendants, to justify an extension of tine to
i ssue and serve a new statenent of claimon the defendant
nunber conpany and Md-North to March 1, 2010, the date of
servi ce.

[27] | would therefore allow the plaintiff's notion and
dism ss the notion of each of the defendants. Parties may
arrange either to speak to costs or file witten subm ssions
through the trial coordinator.

Mot i on granted.
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