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steps in who doesn’t know the business, 
it’s potentially disastrous. The odds are 
you’ll have to either sell it or watch the 
business deteriorate until the point 
where there’s little value remaining.

What’s the first question 
you ask When a client 
contacts you?
“What do you want to achieve?” Forget 
about legal issues and everything else. 
In your best possible world, where do 
you want to end up? Then you work 
backwards from there.  

i guess you’d better make 
sure your successor really 
Wants the job.
Not every child wants to step into 
their parents’ shoes. My father had a 
business—he owned a real estate busi-
ness and a men’s clothing business in 
Quebec City—which he was willing 
to give to me, but I didn’t want it and 
went off to be a lawyer. 

The successor also needs to be capable. 
I’m a lawyer, so I  presumably have some 
brains, but if you asked me to suddenly 
run a business, I don’t have the experi-
ence, so what would I do? Either hire the 
experience or sell the company.

i take it that things can get 
messy naming a successor 
in a family-oWned business.
You’re usually going to step on toes 
either way, but I don’t offer counselling 
advice. I just point out the issue to the 
parent that they have to consider how 
they want to deal with this. If you have 
one child, it’s easy. But if you have a 
few kids and one or more want to be 
involved, that’s when they can be at 
each other’s throats. 

Many of these businesses, of course, 
do not have just one owner. I’ve seen 
these things come off the rails when 
two brothers or longtime friends, for 
example, start a business. They’re 
compatible and successful. But then 
their kids grow up and want to be 
involved in the business, and you wind 
up with conflicts. They might come to 
me and say, “My brother has these kids 
who are lazy, incompetent drug dealers, 

are you thinking of retiring? 
Of handing over the reins of your busi-
ness to a family member? A business 
partner? A management service?

You’d better start contemplating the 
prospect. Even if the idea of no longer 
working for a living currently seems as 
foreign to you as Egyptian hieroglyph-
ics, you should consider what happens 
if, heaven forbid, you pass away sud-
denly or contract a debilitating disease. 
For if no plan has been carefully laid out, 
you’re inviting chaos in your absence.  

There are tax reasons to plan in 
advance, but also practical reasons—
making sure your successor is well 
trained and ready for the job.

Doug Hendler, a partner at Blaney 
McMurtry LLP in Toronto, has been 
practicing corporate/commercial and 
real estate development law for north 
of 40 years, with succession planning 
a notable chunk of his responsibilities.

“You’ve got a very valuable asset and 
you want to protect its value,” cautions 
Hendler, “and you’re not going to do 
that without planning.”

ohb: What’s step one on the 
succession plan checklist?
doug hendler: Everybody needs 
a will! And you can’t do a boiler plate 
will, where you simply leave every-
thing to your wife or, failing that, to 
your children. Businesses are usually 
more complex than people think.

Trusts are especially appropriate if 
there’s a younger generation that’s not 
ready to step up. You hold the assets in 
trust for your kids, or for their children. 
Sometimes part of a succession plan is 
generation-skipping, where you leave the 
income to your children but the ultimate 
capital to your grandchildren to avoid 
double taxation when you pass. Then 
when your children pass, it’s just one tax. 

But there’s no automatic, one-size-
fits-all checklist—no two situations 
are identical. And leaving things in 
trust is all well and good if you have an 
asset that runs itself. It’s very different 
if you have an active business making 
widgets or building homes, where 
there’s a whole distribution chain set up 
and personal relationships. If someone 

after you’re gone
How to avoid future chaos with succession planning 
by ted mcintyre With doug hendler, partner, blaney mcmurtry llp

Inside Storey



 22      ontario home builder Fall 2018   ohba.ca

but he’s insistent on them being part 
of the business.” And then the other 
brother comes in and says the same 
thing about his brother’s kids. And what 
happens is that people who got along 
wonderfully for 25 years end up hating 
each other. Then one sells his share or 
they split up the business and go their 
separate ways. I’ve seen bitter family 
wars over succession planning.

even With the best-laid 
plans, things can go Wrong.
The wildcards are always the individ-
uals left with the company. You can 
have a technically brilliant plan, but if 
the people start fighting amongst them-
selves and start suing—which is not 
uncommon, unfortunately—you end 
up destroying the value of the company. 
If the business owner doesn’t take his 
children’s/successor’s likes, dislikes and 
personalities into account, you don’t 
know where things are going to end up. 
It’s often impossible to predict.

What are some of the 
considerations if the next 
in line decides to sell the 
company?
You want to look for strategic buyers—
those who will typically pay more, either 
to eliminate a competitor or to gain 
access to a market they don’t currently 
have. You have to go through your finan-
cial statements very carefully to see what 
expenses a new buyer might not incur, 
such as your personal car or a slush fund 
you’ve kept. And the buyer might not 
need your warehouse, or might need less 
staff because they have some of their 
own. All of this needs to be factored in 
so that you can package the sale in a way 
that will be attractive. Otherwise, you 
may not get full value and risk having 
your bones picked clean

you’re not just planning 
for your future, but that 
of your company as Well.
That’s why it’s a good idea to sit down 
with your accountant and lawyer to not 
only create a succession plan, but a busi-
ness plan, so that your successor knows 
where your business is going and what 
facets need improvement. It’s an area 
people often ignore and it’s not that 
expensive to do. Sometimes it’s good to 
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make sure your bank or lenders are in 
the loop, too, so they are comfortable 
they’ll be paid back and that you’re not 
going to squander their security and 
that the company will be well managed.

is part of a plan, assuming 
you retire before you 
die, to ensure a revenue 
stream to live off?
If you can afford to hand over the busi-
ness to your children, great; otherwise 
you work out a payment arrangement 
to make sure you’re not left eating 
wieners and beans while your kids are 
eating cavier and drinking champagne. 
Most parents work out an arrange-
ment—for example, an estate freeze 
where they lock in the current value 
and give all the growth to the next 
generation in a tax-efficient manner. 
But they do extract the current value of 
the business when they retire. 

What is the common excuse 
for someone not setting 
up a plan earlier?
People can’t imagine they’re ever 
going to die. They imagine they’ll stay 
healthy and live forever. They often 
don’t deal with this issue until they’re 
forced to or don’t have the energy to 
maintain the business like they imag-
ined they’d be able to do.

I don’t tell my clients if or when they 
need to step down, I tell them their 
affairs are fairly complicated and we 
need to organize them. I have a client 
with a patchwork of companies that 
are related but do different things, but 
despite my constant urging he never 
did a succession plan. He ultimately 
solved the problem by selling the main 
parts of the business. But had he not 
done that, and gotten sick one day, 
there would have been management 
and planning required that he couldn’t 
provide. It’s one thing to operate a 
business, but quite another to grow it 
and to be able to plan for five years or 
more down the road. 

What can go Wrong if you 
Wait to put a plan in place?
The process will be unnecessarily 
chaotic. You might wake up tomorrow 
and get hit by a bus. For God’s sake, 
plan! OHB
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