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Introduction - The Cannabis Act

Coming into force on October 17, 2018

The Cannabis Act allows adults to possess up to 30 grams of cannabis in
public and to grow up to four cannabis plants at home

Minors prohibited from possessing more than 5 grams of cannabis, and are
prohibited from growing cannabis plants

Unlawful importation/exportation of cannabis is prohibited, as is the sale of
cannabis to minors, and the unlawful sale of cannabis generally

Three separate penalty regimes: 1) Criminal sanctions; 2) statutory offences
(imprisonment and/or fines); and 3) administrative monetary penalties.
Provinces will be left with considerable jurisdiction to enact their own
complimentary cannabis regimes

In Ontario, minimum legal purchase and possession age will be 19.
Proposed changes to provincial legislation by the current Ontario
government mean that cannabis may be sold in private retail stores, while
the province will handle online sales
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Bill C-45, An Act respecting cannabis to amend the Controlled Drugs and Substances Act the Criminal Code and other Acts, 1st Sess, 42 Parl, 2017 [Cannabis Act]
Introduction of the Cannabis Act: Questions and Answers” (April 19, 2017), online: https://www.canada.ca/en/services/health/campaigns/introduction-cannabis-act-questions-answers.html  
Bill 174, An Act to enact the Cannabis Act, 2017, the Ontario Cannabis Retail Corporation Act, 2017 and the Smoke-Free Ontario Act, 2017,to repeal two Acts and to make amendments to the Highway Traffic Act respecting alcohol, drugs and other matters, 2d Sess, 41 Parl, cl 7, 2017 [Ontario Cannabis Act].
“Cannabis legalization” (November 2, 2017), online: https://www.ontario.ca/page/cannabis-legalization 
Bill C-46, An Act to amend the Criminal Code (offences relating to conveyances) and to make consequential amendments to other Acts, 1st Sess, 42 Parl, 2017.
Criminal Code, RSC 1985, c C-46, s 254(1); Approved Screening Devices Order, SI/85-200.
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Introduction — What this Means for
Insurers

Many new challenges for insurers, now faced with re-
evaluating a variety of risks in order to adapt or create
new products

Insurers are doing so without the benefit of sufficient or
reliable data

Federal and provincial regulations still being drafted and
Implemented

This may mean more thorough risk assessments at the
time of application and/or renewal
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Life Insurance — “Smoker” vs “Non-
smoker”

= The underwriting process for life insurance is changing
= Cannabis smokers traditionally categorized as “smokers”
= Now increasingly considered “non-smokers”
= Lower premiums
= “Non-smoker” designation also applies to medicinal users

= The Canadian Life and Health Insurance Association recently stated
that Canadians who smoke two joints of cannabis or less per week
should not face higher life insurance premiums

= For example, BMO has extended non-smoker rates to those who fit within
this category
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Health Insurance — The Current Climate

= Certain insurers now beginning to offer medical cannabis as
part of their health insurance (e.g. Sun Life)
= Requires an additional premium, and only extends to a handful
of conditions as a last resort
= A cautious approach remains the norm across the industry, with
widespread reluctance in the face of limited research.

= This informational deficiency will likely change with the
growth of the cannabis industry
= Green Shield Canada, Great-West Life and Manulife all
Indicated they are considering or planning coverage
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https://www.reuters.com/article/us-canada-cannabis-insurance/why-canadian-insurers-are-wary-of-covering-medical-marijuana-idUSKBN1K31JD 
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Health Insurance — Proceed with Caution

= |mportant for insurers to proceed with caution as the
cannabis industry and related industries evolve

= Several related industries significantly under-regulated, making
the current environment something of a Wild West

= Unclear whether medical cannabis increases prescription drug
abuse (conflicting studies)

= Prescription of cannabis often occurs under minimal medical
scrutiny (e.g. Skype consultations, online applications)
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https://www.reuters.com/article/us-canada-cannabis-insurance/why-canadian-insurers-are-wary-of-covering-medical-marijuana-idUSKBN1K31JD 
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Property Insurance — Pre-Cannabis Act
Policy Interpretation

= Property insurance potentially to undergo significant change in light
of cannabis plants being allowed in homes

= Pre-Cannabis Act case law on interpretation of homeowners’
policies in the context of medicinal cannabis

= Stewart v TD General Insurance Co (Ont Div Ct)

= Coverage clause in question read: “We insure the contents of your dwelling and
other personal property you own, wear or use while on your premises which is
usual to the ownership or maintenance of a dwelling” (emphasis added)

= Pietrangelo v Gore Mutual Life Insurance Co (Ont Sup Ct)

Policy exclusion in question read: “Nor do we insure direct or indirect loss or
damage, in whole or in part... to dwellings or detached private structures or
unscheduled personal property contained in them, used in whole or in part for
the cultivation, harvesting, processing, manufacture, distribution or sale of
marijuana... regardless of any other cause or event that contributes concurrently
or in any sequence to the loss or damage.” (emphasis added)
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Stewart v TD General Insurance Co, 2014 ONSC 854 
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Property Insurance — Future Implications

Stewart v TD General

nsurance Co

Will “usual to the ownership
of a dwelling” change in light
of increasingly common use
and possession of cannabis
in dwellings post-Cannabis
Act?

— Hypothetically, every Canadian
adult could maintain cannabis
plants in their dwelling

— Increased risk of theft,
vandalism, fire damage, water
damage, electrical damage,
etc.

Pietrangelo v Gore Mutual
Life Insurance Co

Given the impending
Increase in homes
containing cannabis plants,
we foresee two potential
outcomes:
— Increased amount of claims
denied under similar

policies (or extended
coverage?)

— Consumer demand will
force a modification to
cannabis exclusions
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Property Insurance — Future Implications
(continued)

Different risk factors, such as number of plants and proximity to fire
hydrant

Wording of coverage and exclusions will also need to be revised

Where personal cannabis cultivation in private residences is permitted, it will no
longer be covered by the “criminal activity” exclusion.

Insurers will have to determine contours of the “innocent insured” exception

Insurance contract should include clause setting out nature of the
control that insurers exercise over clients’ statements regarding their
personal cannabis cultivation (e.g., verification by telephone or in-
person inspection).

Insurers may also want to add clause requiring insured to implement
and comply with certain security measures for their facilities
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https://www.lexology.com/library/detail.aspx?g=06476e11-9756-483e-858a-305b64511e70&utm_source=lexology+daily+newsfeed&utm_medium=html+email+-+body+-+general+section&utm_campaign=toronto+lawyers+association+subscriber+daily+feed&utm_content=lexology+daily+newsfeed+2018-08-17&utm_term=
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Commercial Host Liability - Dispensaries and
Clubs

Dispensaries: in addition to the normal insurance coverage a storefront
business might consider (i.e. sewer backup, business interruption, and
extra expense), dispensaries might also consider crime coverage
— Dispensaries are not licensed to grow cannabis — they cannot get product
liability insurance for the products.
Cannabis consumption lounges, or “clubs™, are likely to be exposed to
commercial host liability, similar to bars and restaurants with respect to
liquor, if jurisdictions choose to allow clubs
— Not uniform across Canada (e.g. regulated in Vancouver vs repeatedly shut
down in Toronto)
Liability coverage also important where club allows customers to sample
different products, in case customers fall or hurt themselves as a result of
intoxication
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http://www.nortonrosefulbright.com/knowledge/publications/166967/a-practical-approach-to-the-legalisation-of-recreational-cannabis-for-insurers

https://www.insuranceinstitute.ca/en/cipsociety/information-services/advantage-monthly/1116-legalizing-marijuana
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Commercial Host Liability — Dispensaries
and Clubs (continued)

Clubs will typically be looking for premise liability to satisfy their
landlords and basic equipment coverage. Some clubs may also pay
additional premium for full CGL coverage or stock coverage

Currently, limited insurance options and limited coverage available
and such coverage is primarily through specialties markets

— number of insurers offering coverage for dispensaries and landlords
with dispensaries/cannabis club tenants is limited. The premiums for
such coverage can be sizeable, but over time, as insurers get more
comfortable with such businesses, the cost of coverage will likely drop.
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http://www.nortonrosefulbright.com/knowledge/publications/166967/a-practical-approach-to-the-legalisation-of-recreational-cannabis-for-insurers

https://www.insuranceinstitute.ca/en/cipsociety/information-services/advantage-monthly/1116-legalizing-marijuana
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Automobile Insurance — Proving
Intoxication

= Difficulties already exist for proving intoxication with respect to
under-tested substances

= Venkataya v Insurance Corp of British Columbia (BC Sup Ct)

Insurance action for the recovery of the value of a vehicle that was written off in a
single-vehicle accident

Insurer sought to deny coverage on two grounds: 1) insured was intoxicated; and
2) insured misrepresented that he had not taken drugs or alcohol in 12-hour
period prior to the accident

Immediately prior to accident, insured had been drinking Kava, a tea-like drink
known for inducing euphoria and sleep, and relieving anxiety

Court rejected insurer’s argument and expert evidence that Kava is a
psychoactive drug

Notwithstanding substantial subjective signs of intoxication (e.g. vomiting,
slurring words), court found subjective evidence insufficient
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Venkataya v Insurance Corp of British Columbia, 2015 BCSC 1583 
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Automobile Insurance — Implications for
Cannabis

= Like Kava, cannabis poses difficulties with respect to objective
evidence
— Difficult to present reliable objective evidence in the absence of a
reliable, objective road-side test (like a Breathalyzer)
< Cannabis much more complex, with more active ingredients than alcohol
» Effects of cannabis may also be more subtle than alcohol, depending on the
strand of cannabis
= Insurers may face similar challenges to drug-related exclusions in
automobile insurance

— lllustrates the importance of retaining expert well-versed in the effects of
cannabis

— Potential need for experts with sub-expertise in specific strands of
cannabis, given its complexity
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https://www.cbc.ca/news/politics/cannabis-marijuana-saliva-roadside-test-thc-drager-1.4801147

https://www.cbc.ca/news/canada/british-columbia/roadside-tests-for-cannabis-will-bring-lots-of-litigation-lawyer-says-1.4802612

http://www.rcinet.ca/en/2018/08/31/thc-canada-impaired-driving-police/

https://www.insuranceinstitute.ca/en/cipsociety/Articles/Items/2017/05/30/Opposition-MPs-concerned-about-lack-of-a-ready-usable-reliable-roadside-screening-device-for 
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Automobile Insurance — Implications for
Cannabis (continued)

= Roadside testing in development and soon to be implemented, but
not in time for coming into force of Cannabis Act
— E.g. the Draeger DrugTest 5000 - saliva screening equipment
— Only measures level of THC in blood — not other active ingredients

— Use of roadside testing will be at the discretion of individual police forces (e.g.
Vancouver police will not be using the Draeger machine)

= Canadian Association of Chiefs of Police has indicated that police
forces will likely be unable to meet their stated goal of officers

trained to administer roadside testing

— For an indeterminate period, this means there will be no effective way to evaluate
whether drivers are impaired
— Concerns about false positives leading to violations of Charter rights
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https://www.cbc.ca/news/politics/cannabis-marijuana-saliva-roadside-test-thc-drager-1.4801147
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https://www.insuranceinstitute.ca/en/cipsociety/Articles/Items/2017/05/30/Opposition-MPs-concerned-about-lack-of-a-ready-usable-reliable-roadside-screening-device-for 
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Product Liability

= Product liability insurance for commercial cannabis

— Commercial growers must obtain license — licensing process
deals with many concerns generally identified by underwriters
» E.g. building construction, security measures, neighbouring risks, access to
fire departments, proximity to fire hydrants
— Requires specialized equipment and strict requirements for
growing conditions, meaning specialised property and equipment
breakdown coverage
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http://www.nortonrosefulbright.com/knowledge/publications/166967/a-practical-approach-to-the-legalisation-of-recreational-cannabis-for-insurers
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Product Liability

= Product liability insurance will not be limited to
commercial cannabis
— Future legalization of cannabis edibles and derivatives

= Also consider: stamping, pricing, labelling of products
— Requirements as stringent as any other commercial product
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Employment Benefits

= Uncertainty surrounding whether employee benefits
should include medical cannabis

— Several major companies offering cannabis benefits (e.g.
Loblaws)

— Recent human rights decisions and labour arbitrations finding
that cannabis benefits are required

« Skinner v. Board of Trustees of the Canadian Elevator Industry Welfare
Trust Fund

« Calgary (City) v. Canadian Union of Public Employees (CUPE 37)
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Skinner v. Board of Trustees of the Canadian Elevator Industry Welfare Trust Fund, 2017 CanLII 3240 (NSHRC)

Calgary (City) v. Canadian Union of Public Employees (CUPE 37) (2015, Alberta Grievance Arbitration Award) 
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Conclusion

Still a very unsettled field, with many moving parts

Other types of insurance to consider going forward:
— Broad form Building & Equipment
— Equipment Breakdown
— Business Interruption
— D&O Liability
— Crime — for example, for coverage of employee theft

— Cargo/Transit — licensed procedures will have to consider whether to rely on the
shipper’s insurance, or to obtain their own coverage for shipping products
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Questions?
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